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Abstract 

Workplace bullying is increasingly recognised as a social problem resulting in 

adverse socioeconomic consequences for workers, employers, and the wider community. 

Despite its prevalence, workplace bullying remains an ambiguous and abstruse concept, 

with its consequences managed by a variety of legal authorities in Australia. Focusing on 

the workers compensation (WC) system and its review mechanism in NSW, the Workers 

Compensation Commission (WCC), this thesis examines how WCC arbitrators define 

workplace bullying and manage workplace bullying-related injury (WBRI) claims within 

the parameters of their statutory authority. A Foucauldian qualitative content analysis of 

a complete sample of 131 bullying-related cases heard by the WCC between 2002 and 

2015 is undertaken to explore the discursive parameters of arbitrators’ exercise of their 

statutory authority, using the conceptualisations of governmentality, power, and 

knowledge to examine the interaction of medical and legal discourse in published WCC 

case reports. Findings illustrate the official WorkCover NSW definition of workplace 

bullying is inconsistently applied in WCC cases, leading to an ambiguity which highlights 

the potential dilution of the proscriptive value of ‘workplace bullying’ as a legal term 

prohibiting specific negative workplace behaviour. While arbitrators are preoccupied 

with asserting the dominance of legal authority over medical expertise, beyond their 

statutory requirements, the concept of workplace bullying cannot be extracted from its 

medicalised location within WC discourse. This medico-legal interaction results in the 

portrayal of injured workers as inherently powerless and vulnerable, and excludes 

employer participation in the dispute process. Highlighting the interaction between 

knowledge, power, and the resulting governmental authority of the WCC, arbitrators 

overstep the parameters of their statutory role, and in doing so articulate a contradictory 

medico-legal discourse which problematizes the IW, disrupts the ‘no fault’ ideology 

underpinning WC, and devalues the import of qualified psychiatric expertise. This 
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discursive framework has important sociological, theoretical, and practical implications 

for IWs and employers navigating WC systems in Australia and internationally. 

.  
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Chapter 1 Introduction 

Overview 

This thesis will examine how workplace bullying is defined and managed within 

the New South Wales (NSW) workers compensation (WC) system, and specifically by 

the Workers Compensation Commission (WCC), the legal body tasked with resolving 

disputed WC claims in NSW. This chapter outlines the research topic, including its 

background and relevance, and the structure of this thesis. 

Background and Key Definitions 

Several key terms will be used throughout this thesis. ‘Workers compensation’ 

(WC) is a broad term, used to describe a social system of work injury insurance, whereby 

an ‘employer’, the individual or company running a business or organisation, pays an 

annual sum of money which is used to fund the lost wages and medical expenses of 

workers who are injured at work. When a worker cannot work due to a workplace injury, 

the wages the worker would have earned, but for the injury, are considered ‘lost wages’, 

with ‘medical expenses’ including all medical invoices, chemist expenses and treatment 

costs. The concept of ‘workplace injury’ is contentious, and is examined in detail in the 

Literature chapter. An employee suffers a workplace injury when physical or 

psychological harm leads to a diagnosed medical illness or disease. This requires a 

diagnosis by a medical doctor. In NSW, ICare (formerly WorkCover NSW), is the 

government body tasked with overseeing WC, which is governed by relevant legislation. 

Unless otherwise specified, WorkCover hereafter refers to WorkCover NSW. ‘Disputed 

injury claims’, whereby ICare or its agent (typically an insurance company administering 

claims) asserts a WC claim is not legitimate, are resolved in the WCC, an administrative 

legal institution. 
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‘Workplace bullying’ is a complex and ambiguous concept, and this thesis will 

examine its definition and application in the WCC. The official ICare definition of 

workplace bullying requires repeated, unreasonable, and targeted behaviour which 

creates a health and safety risk (WorkCover NSW, 2015a). A ‘workplace bullying-related 

injury’ (WBRI) will be used in this thesis to describe specific WC claims where the 

‘injured worker’ (IW) claims a psychological injury has resulted from the experience of 

workplace bullying. The IW will also be a key focus of this thesis, and describes any 

individual who has made a WC claim, whether that claim is successful or not. ‘Success’, 

for an IW, will be defined as the situation where a WCC arbitrator, the legally-trained 

decision-maker, awards financial compensation, be it in the form of payment for lost 

wages or medical expenses, to the IW.  

The Global ‘Problem’ of Workplace Bullying 

Workplace bullying is a socio-economic problem. The direct financial costs of 

workplace bullying are difficult to measure, but, worldwide, have been estimated to be in 

the billions of dollars every year. The social costs are equally difficult to quantify; 

however, workplace bullying has been consistently linked to death from suicide and a 

wide variety of psychological and physical health issues. In direct terms, psychological 

injury resulting from workplace bullying economically effects employers through WC 

insurance premiums, lost productivity, and recruitment costs. SafeWork Australia’s 

statistical data for the 2011-2012 financial year confirmed 2070 WBRI claims were made 

for the period, with an average cost of $20,900.00 per claim (SafeWork Australia, 2015). 

The result was an approximate cost of $43 million dollars in direct WBRI costs in 2011-

12. There were 300,565 WC claims made for both physical and psychological injuries in 

Australia in the 2011-2012 financial year (SafeWork Australia, 2015) at an approximate 

overall cost of $421 million filtered to employees through insurance premiums. 
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Workplace bullying thus comprised approximately 0.6% of WC claims made in Australia 

in 2011-2012, but accounted for over 10% of total claim costs.  

Despite these significant costs, workplace bullying, and psychological workplace 

injury in general, only began to see legal and academic attention in the 1990s, with few 

WBRI legal claims noted until the early 2000s. While the legal management, and 

academic analysis of, workplace bullying is in its infancy, the costs are rising 

exponentially, so much so that in 2010, the World Health Organization (WHO) declared 

workplace bullying a ‘major public health problem’ (Scrabstein & Leventhal, 2010). 

Workplace bullying is a social problem which demands sociological examination. 

Sociological Investigation of Workplace Bullying 

Sociological research investigating workplace bullying has been limited, with 

most academic attention to workplace bullying drawing on management-theory and 

psychology based approaches. Nevertheless, sociology has influenced several 

international and Australian research projects examining workplace bullying. For 

example, Calvey and Jansz (2005) used a phenomenological paradigm to interview and 

analyse eleven women who had made claims for WBRI injury, examining the potentially 

negative experience of the WC process for IWs. While Johnson (2015) engaged a 

Foucauldian analysis of governmentality and how it operates through management 

behaviour, her findings were limited to individual behaviour and did not look further to 

the systemic implications of WC or the legal framework of WBRI resolution. Lopez, 

Hodson, and Roscigno (2009) used ethnographic research to identify different 

experiences of workplace harassment, and in their later interpretation of their research 

data (Roscigno, Lopez, & Hodson, 2009) used ‘classic’ theories of power and workplace 

interaction, again relying on their ethnographic sampling technique, to review workplace 

bullying within organisations. Finally, Van De Griend and Messias (2014) applied 
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sociology to the analysis of pre-existing literature on workplace violence and bullying, 

following a legal academic approach to the topic (Hall & Wright, 2008), whereby areas 

of future analytical promise were identified. 

In Australia, apart from Calvey and Jansz’s (2005) micro-level analysis of 

workplace bullying and WC, and Parrish and Schofield’s (2005) more general WC 

focused interview-based qualitative research, sociological academia has been silent on 

the topic of workplace bullying. Several legal academic articles have been published on 

the topic, including Purse’s (2005a; 2005b) accounts of historical WC system 

development, and Worth and Squelch’s (2015) more specific analysis of the Fair Work 

Commission’s response to workplace bullying. These specific legal approaches have 

focused on key cases and legal statistics, without engaging robust sociological or other 

research methodology. Nevertheless, several research endeavours have been undertaken 

from other academic disciplines including management theory and psychology. These, 

along with legal scholarship, are discussed in the proceeding sections.  

Multi-Disciplinary Investigations of Workplace Bullying 

Most academic research into workplace bullying has been grounded in 

psychology, business and management theory, and legal scholarship. These approaches 

converge in their focus on individuals, be they the targets of workplace bullying (Glaso, 

Bele, Nielsen, & Einarsen, 2011) or the apparent aggressors of workplace bullying 

(Mathisen, Einarsen, & Mykletun, 2011). Focused on individualism, these approaches are 

influenced by quantitative and typically psychological-focused paradigms which 

occasionally highlight the social costs of workplace bullying, but are more often 

concerned with behavioural causes and health consequences (Brewer & Whiteside, 2012; 

Djurkovic, McCormack, & Casimir, 2005; Malinauskiene & Einarsen, 2014; Nielsen & 

Einarsen, 2013; Reknes et al., 2014) of the problem.  
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The result is an arguably narrow analysis of workplace bullying which, while 

highlighting the interactional process of, (LaVan & Martin, 2008; Mathisen, Einarsen, & 

Mykletun, 2008) and potential ‘solutions’ to (Glaso, Matthiesen, Nielsen, & Einarsen, 

2007) workplace bullying. Academic literature does not attempt to investigate the wider 

social causes and experiences of the problem beyond individual behaviour. For example, 

Alexander, Maclaren, O’Gorman and Taheri (2012) used a business-theory approach to 

review individual characteristics and industry expectations to identify the impact of 

workplace bullying in professional kitchens. Bentley et al. (2012), taking a similar 

management theory approach to a particular industry, focused on individual solutions and 

the relevant skills managers may bring to resolve workplace bullying. These academic 

approaches are focused on finding practical industrial relations focused resolutions of the 

problem through the application of management theory (Samnani, 2013) and business 

ethics (Pilch & Turska, 2015), which, while relevant, are only one distinct aspect of the 

issue.  

These individualistic approaches do not, with rare exceptions (Calvey & Jansz, 

2005; LeMire & Owens, 2014) attempt to investigate the impact of social systems and 

institutions, such as the WC system, on the individuals involved. Chan-Mok, 

Caponecchia, and Winder (2015), were one such exception, using a combination of 

psychology and legal academia to focus on how misapplication of discourse surrounding 

workplace bullying, specifically the requirement that an injurious experience be repeated 

before it may be addressed, could potentially contribute to prolonged individual harm. 

Australian legal academia has also focused on systemic factors, but through a legal 

academic paradigm focused on the review of key cases and legal principles (Guthrie, 

2007; Stojanova, 2015), suggesting only how legal systemic change may support better 

legal management of WBRI claims (Bible, 2002). Academic investigations of workplace 
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bullying remain entrenched in neoliberal individualism and provide insight at the local, 

or at best organisational (Bethelsen, Skogstad, Lau, & Einarsen, 2011), levels.  

This thesis will use a Foucauldian paradigm, drawing as did Johnson’s (2015) 

study of employed governmentality, which examined managerial attitudes towards 

bullying at the organisational level (p. 2388), to look beyond micro-level individual 

experiences and focus on the intrinsic and often invisible power relations underpinning 

social interaction. Specifically, this thesis will investigate the more hidden aspects of 

workplace bullying as they are manifested in the legal context of the Australian WC 

systems. While legal academia typically focuses on a review of key cases and legal 

principles (LaVan & Martin, 2008; Le Mire & Owens, 2014; Squelch & Guthrie, 2012; 

Stojanova, 2015; Worth & Squelch, 2015), several research projects have used meta-

analysis of pre-existing survey data to attempt to investigate wider, organisational-level 

and discursive trends. Overwhelmingly, however, the analysis of workplace bullying has 

been undertaken through quantitative statistical analysis of survey or scale-based data 

(Brewer & Whiteside, 2012; Glaso & Notelaers, 2012; Lallukka, Rahkonen, & Lahelma, 

2011; Malinauskiene & Einarsen, 2014; Mathisen et al., 2008; Reknes et al., 2014; Vie, 

Glaso, & Einarsen, 2011), which is the most prominent research method in academic 

investigations of workplace bullying (see e.g. Bentley et al., 2011; Djurkovic et al., 2005). 

For example, Glaso et al.’s (2007) participants completed the International Personality 

Item Pool to gauge personality attributes and characteristics associated with being a 

victim of workplace bullying. Occasionally, survey results have been augmented with 

semi-structured interview data (Alexander et al., 2012).  

Quantitative survey-based data analysis emerges as the primary research method 

in the workplace bullying analysis, due, primarily, to the dominant influence of the 

‘Scandinavian approach’ (Einarsen, 2000) and its business and management theory 

approach to workplace bullying (Bethelsen et al., 2011; Glaso & Notelaers, 2012; Glaso 
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et al, 2011; Glaso et al., 2007; Lallukka et al., 2011; Malinauskiene & Einarsen, 2014; 

Mathisen et al., 2008; Mathisen et al., 2011; Nielsen & Einarsen, 2013; Reknes et al., 

2014; Vie, Glaso, & Einarsen, 2011). This approach which melds sociological and 

psychological aspects, and has created a dominant academic interpretation of workplace 

bullying, and one which guides this thesis’ analysis, based as it is on the definition of 

workplace bullying as involving an interaction of workplace power (Reknes et al., 2014). 

Workplace bullying is thus recognised as a major socio-economic problem. 

Quantitative analysis has highlighted and confirmed the extent of the problem, but offers 

little by way of solutions, other than to identify risk areas, such as bully and victim 

characteristics (Vega & Comer, 2005), successful methods of managing workplace 

bullying within workplaces (Van Fleet & Van Fleet, 2012), and potential secondary injury 

caused by the complexities of WC system treatment of bullied workers (Calvey & Jansz, 

2005). These individualised approaches have the unfortunate effect of risking the 

perpetuation of historical management-theory approaches to workplace bullying, which 

asserted workplace bullying was the result of particularly sensitive individuals (Barth, 

1990) whose employers had not managed them appropriately (Gice, 1993). Through 

examining ‘causes’ (Johnson, 2015) and ‘effects’ (Roscigno et al., 2009), these 

approaches largely fail to identify systemic factors, such as the available methods of legal 

redress for workplace bullying, which may shape the experience of workplace bullying 

for IWs, employers and others involved, and which sociological investigation is 

ideologically and methodologically well positioned to identify.  

This thesis focuses on a topic which sociology, legal, and other academia have 

largely failed to examine, the discursive and organisational level of workplace bullying 

definition and legal management. Sociological academia has identified the complexities 

of navigating a workplace bullying experience for IW, managers and employers (Calvey 

& Jansz, 2005); legal academia has identified the practical flaws in legal responses to 
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workplace bullying (Worth & Squelch, 2015). This thesis investigates the systemic social 

and institutional-level factors which create and maintain a discourse of workplace 

bullying and WBRI claim management, seeking to identify areas where the WC system 

may contribute to these identified negative individual experiences and systemic 

complexities. Sociologically, this thesis will investigate the formalised dispute process 

for WBRI claims in the NSW WC system, applying Foucault’s concepts of power, 

knowledge and governmentality (Foucault, 1976; Foucault, 2007). The Foucauldian 

methodology will be applied to a unique sociological research topic, demonstrating its 

value in examining official discourse in a dynamic, legal, and documentary context. 

Statutory Context of the Workers Compensation Commission 

The WC cases analysed as part of this thesis were heard in the NSW WCC and it 

is important to contextualise the legal decision-making procedural environment facing 

WCC arbitrators. The WCC is a creation of Statute, having been established under the 

NSW Workplace Injury Management and Workers Compensation Act (1998), with 

approximately twenty-three arbitrators in addition to mediators, administrative staff, and 

associated medical specialists. According to the Workplace Injury Management and 

Workers Compensation Act (1998), arbitrators are required to be an Australian lawyer 

(Section 369(3)(a)). The Workplace Injury Management and Workers Compensation Act 

1998 (NSW) requires disputed claims to progress through a strict process of mediation 

and conciliation. Cases reaching the WCC hearing stage, such as those comprising the 

thesis’ sample, demonstrate particularly ‘difficult’ disputes of claim legitimacy. Notably, 

Section 364 of the Workplace Injury Management and Workers Compensation Act 1998, 

‘permits’ the WCC to publish its decisions. Typically, arbitrated decisions are published 

on the WCC website, but discretion will be used when considering the sampling frame 

discussed in the Methods chapter of this thesis. 
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Arbitrators are required to attempt techniques of conciliation (Section 355) to 

resolve WBRI disputes, but have the statutory power to make binding decisions within 

the WC legislation, rather in the same way that a magistrate in a local court has the 

authority to apply the NSW Crimes Act (1900). WCC arbitrators are required to follow 

the Workers Compensation Commission Rules 2011, which identify procedural 

requirements, and various ‘Guidelines’ published by the WCC. Arbitrators are not 

required to follow the decision-making outcome of previous cases heard in the WCC or 

other Australian courts, a procedure known as following precedent. Nor do general legal 

rules of evidence apply (Evidence Act NSW, 1995) which underpin ‘general’ legal 

processes, such as those experienced in Local, District, Supreme, Federal, or High Court 

proceedings (Handford, 1982). Arbitrators thus have extensive control over how they 

receive, apply, and manage evidence, including IW and employer statements, oral witness 

testimony, medical reports, occupational health and safety evidence, and other material. 

Whilst WCC procedures are comprehensive, the flexibility involved in evidence 

determination and procedural focus attaches significant discretion to the WCC arbitrator 

role. This thesis is, therefore, focused on when and how arbitrators apply, and deviate 

from, their statutory role, identifying how the legal power of arbitration is enacted in the 

WCC, and the resulting discursive consequences for IWs and employers. This process 

provides an overview of the contextual framework within which WCC cases are 

determined, and further details of this context will be outlined at each relevant stage of 

the thesis.  

Thesis Structure 

This thesis next introduces the sociological and general academic approaches to 

workplace bullying, examining the contexts of work, identity, medicalisation of 

workplace injury, WC, and general approaches to bullying, such as school bullying, 
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which provide a social framework for the experience of workplace bullying and WBRI. 

Following the Literature Review chapter is the Theory chapter, which outlines the 

Foucauldian approach taken in this thesis and its methodological implications. These 

implications are further explicated in the Method chapter, which discusses the specific 

research process and method from sampling to data analysis. The Findings chapter reports 

the results of the data collection and analysis, with the Discussion chapter contextualising 

the findings within current sociological and wider academic investigation of workplace 

bullying. The Conclusions Chapter, Reference List, and Appendices complete this thesis. 
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Chapter 2 Literature Review 

Overview 

This chapter reviews the multiple bodies of academic research literature required 

to sufficiently contextualise the research questions explored in the present research study. 

Commencing with a broad examination of the sociology of work and workplace issues, 

the medical governance of disability, contested workplace injury, academic approaches 

to WC in general, and, finally, sociological and other academic examinations of 

workplace bullying, are discussed. Given the multidisciplinary foundations of workplace 

bullying research, this Literature Review chapter is topically organised, providing a 

blended academic approach. The intention of this chapter is not to provide a complete 

history of each academic approach, but instead to provide a contextual overview of how 

these varied social experiences have potentially shaped, and may continue to shape, 

definitions of, and medico-legal responses to, workplace bullying.  

The Sociology of Work 

Work-role identity. 

Since workplace bullying is encountered in workplaces, this Literature Review 

commences by examining the cross-disciplinary context of ‘work’ for the experience of 

workplace bullying. Participation in western society requires inevitable contact with 

‘work’. Sociology has identified work as an inherent component of a capitalist society 

based on labour and wage transactions (Marx & Engels, 1848). An individual’s 

requirement to maintain employment has become a social ‘norm’ (Lanctot & Guay, 2014, 

p. 493). Work is required to generate income and perpetuate physical survival 

(Massengill, 2009, p. 205). Yet, the concept of ‘survival’ is far reaching and ambiguous. 

Woodward (2008), in her analysis of welfare-reliant mothers, confirms ‘survival’ could 
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take a multitude of forms, from aspirational middle class comfort, to food provision or 

family stability (Woodward, 2008, p. 159). Vuolo, Mortimer, and Staff (2011) add a 

psychological layer to the concept of social survival through work, noting there is 

significant room for an individual, whether by choice, or through the influence of the 

social environment, to shape his or her notion of ‘work-meaning’ and ‘work-identity’ 

(Vuolo et al., 2011, p. 1772). Individuals need to work, and this can create a vast array of 

dependencies and consequential social identities. 

Work is an integral component of human identity. “As creative beings, humans 

thrived on doing some productive activity” (Spencer, 2011, p. 567). The work role, as 

Spencer (2011) notes, is important to the individual who thirsts for satisfaction and 

fulfilment. However, it would be a mistake to link work to identity without more than 

syllogistic assessment. For Reitzes and Mutran (2002), work is only one of many factors 

shaping identity (p. 664). In addition, work-role identity is never a completely stable or 

exclusive experience. Kira and Balkin (2014) confirm individuals may possess multiple 

work-role identities, complemented by the numerous other identities based on family or 

other social interactions (p. 133). In discussing ‘identities’, Kira, and Balkin (2014) 

describe what Reitzes and Mutran (2002) define as ‘roles’, the forms of identity a worker 

adopts at work to succeed as a legitimate and accepted workplace member, and it is useful 

to capture the concept as ‘work-role identity’, encapsulating the aspects of self, shaped 

by, and through, work. This ‘self’ remains intimately linked to work, precariously 

balancing identity and dependency on the experience of ‘work’, shaping the context in 

which a workplace bullying event may be encountered. 

Work-role identity is often positioned as a phenomenon of individual creation and 

control. Biscotti, Glenna, Lacy, and Welsh (2009) found their subjects actively projected 

a professional identity based on the nature of, and ability to secure funding for, their 

academic research work, noting, “It is precisely through the symbolic work that university 
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scientists do in relation to their research monies that they attempt to forge their 

professional identity as “independent” scientific investigators” (p. 282). Work-role 

identity can be a complicated and interdependent experience, used as a tool of an 

individual’s impression management (Goffman, 1961). It may shape how work is used to 

articulate self outside the workplace, but is also heavily influenced and constrained by the 

specific context of an individual’s workplace and co-worker attitudes (Biscotti et al., 

2009). Such a basis for identity is thus extremely fluid and, as Knights and Clarke (2014) 

note, it can also be the core ingredient in workplace insecurity, with work-role identity 

dependent on the unpredictable ways others may interpret actions and events (p. 352). 

When workplace bullying is experienced, for example, work-role identity may be 

particularly vulnerable (Storey, 2009), highlighting the often socially precarious nature 

of the experience of work. 

Sociologically, work-role identity is closely aligned with the concept of 

legitimacy, with work playing a significant part in shaping an individual’s sense of social 

legitimacy. As Knights and Clarke (2014) assert, individuals constantly seek stability of 

their work-role identity and, therefore, perpetuate and promote the legitimacy of their 

work roles, occupations and organisations, to the wider community. “Given our 

preoccupation with identity it is not surprising that we participate in the reproduction of 

the very controls that we criticize since these provide us with a form of external 

legitimacy” (Knights & Clarke, 2014, p. 350). A worker has a vested interest in protecting 

the legitimacy of his or her profession or role because, without that legitimacy, the value 

of work, and the correlating self-value of the individual, may be threatened (Biscotti et 

al., 2009). The individual is thus entangled in a complex social experience, responsible 

for upholding the social legitimacy of their work role, and at the same time shaped by that 

role. The individual’s sense of social legitimacy is intimately linked to work.  
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These sociological assertions reflect wider academic approaches to identity, 

articulated, for example, by Brown and Toyoki (2013), in their psychological examination 

of prisoners’ experiences of incarcerated identity. “Through their identity work, prisoners 

affirmed and contested the prison’s legitimacy. In talking about the prison as an 

organisation that afforded them opportunities to work on preferred versions of their 

selves,” with those ‘preferred versions’ linked closely to the institution’s preferred 

version of inmate behaviour (Brown & Toyoki, 2013, p. 889). Even those expected 

(prisoners or asylum inmates) to rebel against a definition of legitimacy, seem prone to 

upholding it (Goffman, 1961). “Preferred versions of their selves were, arguably, a 

disciplinary mechanism which transformed them into self-disciplining subjects, indeed 

as objects that could be verbalized, judged and improved” (Toyoki & Brown, 2014, p. 

731). Kira and Balkin (2014) apply their management theory perspective to link such 

‘preferred selves’ back to the workplace, confirming that, just like Toyoki and Brown’s 

prisoners, workers actively seek to mould their identities in ways which validate their 

work roles, thus facilitating and perpetuating the legitimacy of work’s social function, 

and highlighting the important role played by discourse in establishing and maintaining 

this legitimacy. 

Social legitimacy is created through individual and organisational collaboration. 

Identity is always socially constructed, as Clegg, Rhodes, and Kornberger’s (2007, p. 

510) organisation theory approach led them to assert. Additionally, work role identity 

moulds to the organisation or employer’s ‘preferred version’ of expected behaviour (Kira 

& Balkin, 2014, p. 133). Thus, an individual’s work role identity may be shaped by a 

variety of competing interests and pressures within, and external to, the workplace, all 

contextualising the experience of both positive and negative workplace behaviour. Such 

a position reflects Marx’s assessment of the individual, shaped by the workplace in a 

complicated and politicised process (Adler, 2007, p. 1323): 
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Drawn out of craft and rural idiocy into an interdependent collective 
worker, stripping away the ‘fetters’ of their individuality, internalizing 
new identities and self-construals that fit the interdependent nature of 
work and the new forms of class struggle. 

A worker’s identity is shaped by the social institutions and systems which define and 

bound the experience of work. Every individual must actively participate in the 

maintenance of that system and structure to maintain the legitimacy of self and work-role 

identity (Owens & Ricky, 2007). Workers are thus drawn into a social experience which 

confines them to a strict standard of expected behaviour, governing their sense of self. 

Workplace bullying, amongst other things, may disrupt that sense of self, threating 

psychological health. 

Work and psychological health. 

An individual’s work role identity is an essential component in the social 

experience of work, and sociology identifies an individual’s inability to work as closely 

correlated with a wide variety of negative outcomes. Guthrie, Ciccarelli, and Babic (2010) 

drew on Australian Bureau of Statistics (ABS) data to demonstrate, “the highest rates of 

mental disorders for men and women were found among those who were unemployed or 

not in the labour force” (p. 102). This is a controversial statistic, because it is subject to 

varied interpretations. For example, individuals living with a mental illness may find 

work difficult to sustain (Leitjen et al., 2014, p. 480) or, alternatively, unemployment may 

trigger mental illness through stress and situational depression (Loerbroks, Weigl, Glaser, 

Degen, & Angerer, 2015, p.3). These opposing findings reflect the general focus of much 

of the wider academic literature on work injury, oscillating, as it does, between favouring 

the concepts of individualism and structural inevitability of injuries at work (Swerissen, 

Thyer and Doran, 1989). The question asked by academic research is typically directed 

to causation: “Is the individual to blame or is the workplace at fault?”  
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Disruption to an individual’s work role may fracture their social and mental 

stability. Central to the relationship between work and mental health is the concept of the 

‘psychological contract’ between employer and employee. Based on the notion of the 

work relationship as a contract between employer and worker (Carrigan, 2003), 

individuals form an expectation of what their workplaces will offer them, and what they, 

through their skills and competence, need to be able to offer their workplace in return 

(Gaston & Harrison, 2012, p. 63). Threats to the stability of work-role identity may place 

workers under considerable stress to mould themselves to new situations, with the 

aftermath of workplace bullying being a relevant example. Tengland (2011), for example, 

notes workers who are unable to work due to issues of basic competence, such as not 

possessing sufficient skill or aptitude, may experience stress and depression (p. 280), 

because they violate the ‘work contract’ through their inability to offer the requisite level 

of work capacity. 

The conceptual link between work and social legitimacy is again highlighted 

when a worker is unable to work. Individuals may feel pressured to demonstrate the 

‘legitimacy’ of their incapacity for work. Roderick’s (2006) sociological study of English 

professional footballers, for example, highlights when professional sports people are 

injured they may feel overwhelmed by their inability to sustain a level of competence and 

find themselves, “grappling for authenticity”, as they try to convince peers and 

management their injuries are genuine (p. 79). Thomas, Fitzsimmons, Ravlin, Ua, 

Ekelund, and Barzantny (2010), through interviewing fifty-seven workers across four 

countries, locate a similarity in this experience across international and cross-cultural 

perspectives, and confirm individuals form a psychological work contract which is an 

extension of their work role identity (p. 1453). Subjects’ expectations of the workplace 

and how they should to be treated is shaped by, and continues to mould, their core sense 

of self. To survive in the workplace, individuals may have to realign their sense of self to 
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accommodate workplace attitudes or expectations, or else risk fracturing the 

psychological contract (Thomas et al, 2010, p. 1452). It is a logical extension, then, to 

note dissatisfaction between work expectations and reality leads, as identified in 

management theory-based research, to an unsatisfied workforce and high staff turnover 

(Sutton & Griffin, 2004, p. 493), when individuals feel pressured to ‘change’ to fulfil 

workplace expectations. This is a valuable aspect to note in the approach to workplace 

bullying, with the core of any normal workplace experience beset with many challenges 

to an individual’s satisfaction and enjoyment, which may be linked directly to the strength 

of identity and psychological health. 

The psychological contract extends to the provision of a safe work environment. 

Hodson (1998), in his ethnographic study of corporate organisations confirms, 

“…working in a well-run organization has a more consistently positive influence on 

workers’ experiences and behaviors than any other organizational or job characteristic 

analyzed” (p. 1197). Individuals benefit from feeling supported and enjoying the ability 

to develop their work-role identity in conjunction with their external or family roles. “In 

particular, we found that availability of flex time and compressed workweek schedules 

influences work-to-family enrichment, which in turn relates to job satisfaction and 

turnover intentions” (McNall, Masuda, & Nicklin, 2010, p. 75). Reknes et al. (2014) notes 

nurses with pre-existing mental illness could potentially change their work environment 

by infecting it with negativity and stress through an impaired perception of workplace 

interactions (p. 484). Similarly, Eatough et al. (2016) assert workers’ perception of the 

‘illegitimacy’ of management direction may lead to psychological disturbance. This is 

particularly relevant when contextualising the experience of workplace bullying, within 

the context of management action or work direction, as the effects of work on 

psychological health are a complex combination of individual perspectives and workplace 

structural factors, as next discussed. 
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Focusing on the link between the workplace and psychological health can also 

provide a revealing insight into the effects of technology and how changing work 

practices have affected the boundaries between work and home. Glavin, Schieman, and 

Reid (2011) confirm technology forces work into the home, disrupting normal family 

interaction and potentially damaging relationships in the home (p. 53), the external 

markers of identity which combine with the work role to shape the individual self (Leary, 

1995, p. 13). While acknowledging that technology did allow work to intrude on the 

domestic sphere, Ladner (2008, p. 466) argues that technology is not the core problem: 

“Rather, it is the underlying social relations of workplaces that affect how individuals 

negotiate the use of these technologies in non-work time and space…”. The emergence 

of ‘bullying’, as a concept, has coincided with the development of technology-based 

workplaces and a general fracture of the modern western separation between work and 

home life (McCarthy, Darcy, & Grady, 2010, p. 158). Technology has redefined the 

psychological workplace contract (Osborne, 1992, p. 64), with workers expected to invest 

private time in work. The context of work has thus further extended beyond the traditional 

workplace, with negative experiences of workplace bullying encroaching on wider 

aspects of individuals’ lives and, potentially, their psychological wellbeing. 

A potentially serious disruption to work-role identity may occur when a worker is 

no longer able to work, fracturing the psychological contract. The experience of 

unemployment is a site of multidisciplinary academic analysis, and has provided a general 

context for understanding work injury caused by bullying. Workers, who are unable to 

work, face moral and social sanction, positioned as individuals who have often actively 

chosen unemployment (Adkins, 2002). “The reworking of worker identities as risk 

identities is therefore tied to and part of the emergence of governance through the 

responsible actions of active, choosing, self-managing individuals” (Adkins, 2002, p. 36). 

For Dean, Hudson, Hay Smith, and Milosavljevic (2011), this sense of responsibility and 
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blame expedites the return to work post physical injury for farm owners, who balance 

ideals of rural masculinity and work strength with, “a sense of belonging and ownership 

beyond being the legal land owner that appear as an intertwining of personal, 

environmental and participatory factors contributing to our participants staying at work 

despite [lower back pain]” (p. 404). The experience is applicable in an urban context also, 

with colleagues’ attitudes able to define appropriate levels of behaviour for individuals, 

creating a workplace culture based expectations, such as how quickly a worker should 

return to work after injury (Tjulin, MacEachen, & Ekberg, 2010, p. 318).  

The workplace thus creates an environment, which allows an individual to 

develop aspects of identity, but within a context which is increasingly threatened by 

blurred boundaries and an increasing focus on individual responsibility. For example, as 

Tengland (2011) found in his conceptual analysis of pre-existing workplace injury 

literature, a person’s ability to work in a role is generally ascribed to their ability to ‘stand 

the job’ (p. 280). Failure to fulfil basic requirements of a role, including not returning to 

a role post-injury, is lumped into the category of ‘individual problem’ (Adkins, 2002). 

This flavour of individual responsibility shapes the experience of appropriate or 

legitimate workplace behaviour, and, as examined below, the experience of WC for IWs. 

‘Protecting’ workers. 

As an almost universal social experience, work’s importance is reflected in the 

conflict and controversy it has attracted. Trade unions have occupied a key role in this 

political experience of work, representing groups of workers in, amongst many other 

things, the pursuit of fair payment and safe working conditions (Munro, 2006, p. 136). 

Trade unions provide a platform for the collective voice of workers to be heard on a 

relatively equal footing to employers who, by economic and legal positioning, are 

assumed to hold greater power than individual workers (Carrigan, 2003). Developed from 
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principles of contract law, the historical legal ‘fiction’ was that employers and employees 

entered a working relationship as equals (Patmore, 2006, p. 21). This could not be further 

from the truth, in practice (Carrigan, 2003), and collective worker organisations sought 

to redress this imbalance (Donado & Walde, 2012, p. 990). Barry and Michelotti (2009) 

articulate the value of the union movement in their quantitative analysis of union 

effectiveness across historical wage rates, noting analysis of wage trends reveals, “an 

enduring struggle by workers to improve their terms and conditions of employment 

through concerted organising, the use of collective bargaining and, where necessary, 

resort to industrial action” (p. 27). Roscigno et al. (2009) concur, noting unions, “helped 

to create a normative environment that is less tolerant of management abuse, nepotism, 

cronyism and capricious hiring and promotion practices” (p. 1567). It is this struggle, and 

the role of unions as facilitators of productive collective action (Brigden, 2011, p. 378), 

which has cemented the valuable role of the trade union in the path towards the 

development of WC and illustrates the context faced by the IW making a claim for a 

WBRI.  

Union activity has typically focused on the relationship between employers and 

workers, with unions acting as an intermediary not only in wage transactions, but also in 

general workplace interaction (Munro, 2006, p. 136). Kornfield (1993) recognises the 

value of unions in increasing the wage levels of their members (p. 126), but notes the core 

reason for union effectiveness being the support unions give to workers in negotiating 

grievance procedures (Kornfield, 1993, p. 127), such as workplace bullying complaints. 

This role of unions is echoed by Sadler and Fagan (2004), who confirm unions remain 

capable of offering a service in supporting workers through a, “complex web of new 

problems and opportunities…” (p. 41). Unions provide a political voice for those affected 

by changing WC laws:  

We are calling on all parliamentarians serving the people of NSW to join 
with us in implementing the…principles we have developed…as a 
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benchmark for workers compensation reform. Together we can restore 
justice and decency to this broken system and achieve permanent change 
(Unions NSW, 2014). 

The value of unions is thus far more powerful, practical, and relevant than many academic 

perspectives would credit. For example, Donado and Walde (2012) describe the union 

role as one limited to statistical information gathering (p. 990), while Nichols, Walters, 

and Tasiran (2007) unions are an excellent source of information, but are of little practical 

value unless employers have the structures in place to facilitate their advisory value (p. 

222). Nevertheless, unions continue to offer advocacy for IWs: “Your involvement will 

help us try to convince politicians that they should restore fairness to injured workers” 

(Unions NSW, 2014). Additionally, in some Australian states, such as Western Australia, 

unions provide workers with direct support services during a WC claim (Unions WA, 

2015). Unions thus act as a political lobby, and hold a crucial place in the historical 

context of WBRI and WC, a role next reviewed.  

Unions have occupied an integral role in the development of WC. The specific 

workplace reform most relevant to the current research is the recognition that injuries 

caused by work should be compensated, a reform closely associated with union activity 

(Purse, 2005a). Western legal systems have enjoyed a complex relationship with the 

notion of compensation, or ‘restitution’, for workplace injury. Priestly v Fowler (1837) is 

noted as the, “first reported British case of a worker suing his employer for injuries 

sustained in the course of employment...” (Maconachie, 1997, p. 78). Although the 

worker was unsuccessful in receiving compensation, the importance of protecting 

workers was acknowledged. “Thus emerged the fellow-servant rule which, adopted also 

by US courts, provided immunity to masters for injuries inflicted on one employee by the 

negligence of another” (Gersuny, 1986, p. 2). The English case of R v Walker established 

the ‘control test’ in 1858, whereby an employer’s responsibility to a worker was invoked 

only to the extent that an employer ‘controlled’ the workplace occupied by the worker 
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(Carrigan. 2003, p. 168). This gradually developed into the recognition of an employer’s 

social responsibility for workplace safety based on the notion of the ‘contract’ between 

employer and worker (Carrigan, 2003, p. 169), and then later to the welfare-based concept 

of ‘no-fault’ compensation (Duncan, 2003).  

Before the development of WC, unions played a critical role in supporting IWs. 

“Unless the claim was taken up by a trade union on behalf of a member there was little 

chance of compensation, and then legal costs absorbed much of the award secured” 

(Maconachie, 1997, p. 80). Purse (2005a) confirms this latter issue as the key underlying 

focus of WC in Australia, with WC becoming, “the critical role of social protection 

legislation in catering for the financial and rehabilitation needs of IWs and their families” 

(p. 56). The shift from restitution to compensation is necessary to highlight because while 

the WC claim is managed within a compensation system, the concept of an employer’s 

liability for workplace injury is based on more general legal principles of legal 

responsibility, with a political transition from liability to welfare-like responsibility, 

creating a potentially confusing situation for IWs, as will be discussed below. 

There is contention regarding the exact role of unions in supporting the 

development of WC in Australia. There is an implicit theme in academic analysis, that 

WC and workplace safety has developed due to paternalistic government and political 

intervention, rather than idealistic action of worker collectives. While Warren-Langford, 

Biggins, and Phillips (1993) heralded the value of the union role, noting that unions were 

the key to health and safety development in Australia (p. 585), Purse (2005b) instead 

emphasised the role of unions as running in parallel to simple numerical expansion of the 

worker collective (p. 10). For Purse (2005b), workplace safety change was the inevitable 

result of increased worker numbers and the general development of social attitudes. While 

Gunningham (2008) similarly notes, “trade unions have played an important role in 

worker participation” (p. 338), there is apparent reluctance to credit unions with more 



 
 

33 
  

than a facilitation role. Bennett’s (2013) semi-structured interviews of managers and 

union coordinators illustrate this position, noting that unions are valuable to a workplace 

when they promote learning goals and give direction to workers (p. 28), but are of little 

value beyond this discrete educational function. This is echoed by Patmore’s (2006) 

account of union growth in NSW, crediting the growth of union value to the NSW 

parliament which inserted union representation as a compulsory requirement of 

workplace bargaining (Patmore, 2006, p. 10), for the intended appearance of consultation 

rather than as the result of union influence. The result is a complex contextual background 

for WC in Australia, with both unions and politicians attempting to take credit for 

systemic improvements and development. It is this political context which underpins the 

experience of a WBRI, and shapes a complicated and contested history of WC 

development. 

Insuring workers. 

Claims for WBRI are encountered in a social context based on the presumption 

that social problems can be managed through insurance systems, and it is therefore 

necessary to examine the implications of this insurance process. Insurance is based on the 

‘risk paradigm’, which recognises that certain behaviours and experiences involve a risk 

which can be identified, and potential resulting losses mitigated (Godden, Rochford, Peel, 

Caripis, & Carter, 2013, p. 234). The accepted need for the ‘technology’ of insurance 

(Ewald, 1991, p. 198) has become so widespread that it has created its own industry, 

justifying its own existence through the notion of risk. “The term ‘risk’ which one finds 

being used nowadays apropos of everything has no precise meaning other than as a 

category of this technology. Risk is a neologism of insurance…” (Ewald, 1991, p. 198). 

Through forming, “an important part of the social fabric in which we live” (Carver, 2011, 

p. 51), insurance is also accepted as a normative feature of social life by Australian courts. 
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This extends to the historical increase in the presence of compulsory insurance: third party 

motor vehicle insurance and WC are two such examples, where there is no choice but to 

insure (Chorley & Finlay, 1938, p.39). Carver (2011), in noting judges have become so 

accustomed to factoring in the insurance held by a negligent individual or group that 

quantification of compensation automatically assumes insurance, confirms, “some cases 

have even indicated that an occupier’s failure to ensure that risks to entrants are insured 

against may itself be a tortious wrong” (p. 56). Insurance has become a social and legal 

‘necessity’ and expectation. 

Yet, insurance is not a simple calculation of risk exposure and harm minimisation. 

This calculation, of course, reflects insurance’s ideal model. “Insurance is an important 

means through which uncertainty and the costs which it imposes on capital can be 

prevented or reduced. Insurance is the ‘transfer’ of risk to a specialised undertaker of risks 

in the form of an insurance company” (Neary & Taylor, 1998, p. 63). Insurance has a far 

more influential impact on society, commodifying uncertainty and, as Ewald (1991) 

argues, a political concept (p. 207). Particular ‘types’ of harms are insurable, while others 

cannot be insured, highlighting their status as socially acceptable commodities. Thus, it 

is a construct firmly entrenched in the common law of Australian and the UK that certain 

outcomes, such as distress or embarrassment, are not compensable, with Handford (1982, 

p. 292) noting, “The common law has always denied recovery for injured feelings where 

that is the only loss suffered by the plaintiff” (Handford, 1982, p. 292). An example of 

this conflict involves the difficulties faced when attempting to compensate a workplace 

death. “The reason why the compensation of the prematurely dead was largely ignored 

lies in the apparent impossibility to compensate short-lived individuals” (Fleurbaey, 

Leroux, & Ponthiere, 2014, p. 29). It is very difficult to set a quantifiable economic value 

on an individual’s life or other ‘intangible injury’ (Kercher, 1995, p. 170). The result is a 

complicated series of legal and social attitudes toward what may or may not be 
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compensated through insurance (Vines, 2002, p. 845). Insurance is a dynamic and 

changeable concept, which contributes to the complexity of the individual’s experience 

of WBRI where the ‘harm’ may often be to injured feelings, and therefore problematic to 

assess or compensate. 

Insurance reflects its social and historical context, perpetuating a vision of 

responsibility and legitimacy. Bartley and Schneiberg (2002) confirm this by arguing, 

“Crucially, commensurability, predictability, and the calculation of risk are not merely 

formal requirements of rational decision making; they are shaped by social context” 

(Bartley & Schneiberg, 2002, p. 50). If insurance creates standards of acceptable 

behaviour and prescribes ‘rational decision making’, then it has the potential to shape 

meanings of work, family and society for individuals, often along lines of profitability for 

organisations, such as the large insurance companies which seek to market profitable 

products and services. As an illustration, Chan’s (2009) ethnographic analysis of the 

Chinese insurance market offers an account of what happens when a western insurance 

model is applied to a different set of cultural expectations and priorities. Chinese cultural 

norms oppose the concept of insuring against death or traumatic injury, yet insurance 

companies have been able to overcome cultural taboos and enjoy increased business 

opportunities by, “strategic use of the local cultural repertoire to overcome the lack of 

public receptivity due to incompatible cultural elements” (p. 297). Insurance may exist 

because individuals may see a need to obviate risk, but it is at its core a consumer product, 

with governments and insurance companies holding a vested interest in promoting its 

apparent necessity (Bartley & Schneiberg, 2002, p. 69). There are thus significant 

manifestations of social power identifiable through the experience of insurance, creating 

yet more complications for the IW encountering the WC system in NSW, mediated 

through the prominence of the medical expert in defining the parameters of workplace 

injury. 
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Work, Health, Medicine, and Law 

Work and medical authority.  

WC for WBRIs must be examined within the context of WC, which has developed 

at the intersection of medicine, insurance and law. The general concept of disability 

provides a starting point for the analysis of how WC developed to incorporate these 

divergent perspectives. The assessment of disability has been an intrinsic aspect of the 

medical expert’s role for many years. Stone (1984) tracks the development of this role to 

the beginning of the US welfare state. It is a very powerful role, as Kinnear (2001) notes, 

“The recognition, categorisation and interpretation of symptoms and the meanings 

attributed to them are dependent upon the configurations of power and broad political 

underpinnings of social arrangements” (p. 67). The doctor has a position of power, able 

to determine the legitimacy of an injury or disability through the diagnostic process. 

Following a Foucauldian understanding of subject formation (Foucault, 1969), the 

discourse of legitimacy and resulting diagnostic categories shapes the nature of 

compensation an IW can access. The doctor may therefore allow, or disallow, access, 

heralding significant power for the medical role in disability, and WC injury, assessment. 

Medical expertise occupies a position of considerable social power, influencing 

the ways in which injury and illness are defined and managed. As Rosich and Hankin 

(2010) observe in relation to modern concepts of disease, “Defining a physical condition 

as a ‘disease’ has consequences for the social legitimacy of the symptoms, access to 

treatment, and costs to the health care system” (p. 54). The medical authority to ‘gate-

keep’ (Coulter, 1998) and define the parameters of an injury, particularly when that injury 

is controversial, as is examined in further detail below, has significant social implications. 

Sullivan (2005) illustrated this pervasive influence through his study of paraplegic 

patients in hospital settings, noting the individual diagnosed as a paraplegic, and treated 
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as such through medical processes, is constructed socially as ‘paraplegic’ though this 

medical ‘gaze’ (Sullivan, 2005, p. 42). Hopkins (1990a) illustrated this same experience 

in the medical response to repetitive strain injury (RSI), noting that RSI became a chronic 

health issue in Australia while remaining relatively obscure in the US, due to the specific 

way medical expertise characterised the condition (p. 130). It was called RSI in Australia. 

with medical experts linking a particular activity to a particular pathology: “RSI refers to 

a range of medical conditions that can be caused or made worse by work. It often 

manifests when an individual is tense, which in turn affects the muscles, tendons, 

ligaments, nerves or other soft tissues and joints” (Schultz, Mostert, & Rothman, 2012, 

p. 450). In the US, such injuries were known by a, “multiplicity of less organised 

nomenclatures, shifting the likelihood of a potential ‘epidemic’” (Hopkins, 1990b, p 367). 

There is thus a direct correlation between the medical response to an injury or illness and 

the social experience of that injury or illness.   

Medicine’s authority is also framed and influenced by governmental regulation. 

This creates a self-perpetuating and self-regulating health industry, dependent on its own 

legitimacy and authority (Jamrozik, 2001, p. 157). Medicine is able to effectively ‘create’ 

an injury or deny an illness (Hopkins, 1990b, 367), in much the same way that insurance 

perpetuates ‘risk’. Power is thus a constant theme, uncovered when medical assessment 

and treatment is analysed. “While the transformative effect of medical power was resisted 

by many during their stay in the spinal unit, none of these subjects could escape the reality 

of their bodies, their paralysis, and the truth game of paraplegia that had been learned in 

the Otara Spinal Unit…” (Sullivan, 2005, p. 42). A patient encounters medicine as a social 

system of legitimation and authority. Foucault (2004) employs the example of pre-

employment medical examinations to demonstrate this power when, “medicine is 

imposed on the individual, ill or not, as an act of authority.” (p.12). Medicine holds the 

power to define and shape social experience because of its social positioning and 
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institutional authority. Understanding the impact of the medical gaze is thus critical to 

any understanding of the WC context of the WBRI claim. 

It would be erroneous to assume the medical profession has been happily 

conscripted into the disability assessment ‘gatekeeper’ role. In reviewing early 20th 

Century disability assessment, Stone (1984) confirms significant opposition from 

American doctors, on a number of grounds, including the belief the role of assessor would 

conflict with the doctor’s therapeutic role (p. 81). At the core, however, was the concern, 

“that medical science is incapable of determining whether people can or cannot work” (p. 

80). Despite this, an entire occupational rehabilitation industry has developed around the 

concept of an individual’s ability or inability to work (Russo, 2002, p. 59), and the 

concern remains that medicine may have shifted towards a compromising acceptance of 

the medico-legal role without any actual solution to those initial reservations (Gribich, 

McGartland, & Polgar, 1998, p. 244). Aronoff et al. (2007), writing for a medico-

scientific journal on the topic of malingering, notes, “Disability compensation income or 

other sickness benefits are a very inadequate replacement of prior working income” (p. 

181). That may well be the case, but to present a rationale for downplaying the likelihood 

of malingering by reference to the probable financial motivations of injured individuals 

(Bronchetti & McInerney, 2012), appears a dangerous and inadequate response to a 

serious issue regarding the social legitimacy and authority given to doctors in the 

assessment of work capacity and injury legitimacy (Gribich et al., 1998, p. 244). 

Nevertheless, doctors, lawyers and IWs remain tangled in an ongoing struggle to define 

legitimacy and manage workplace injury, encased in an insurance framework dependent 

on medico-legal interaction. 
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Work and legal authority. 

Law is a powerful and expansive social institution (Liu, 2015, p. 7), underpinning 

the framework of social legitimacy and shaping the authority given to judicial bodies, 

such as the WCC, to resolve workplace bullying issues. In Australia, law is the product 

of a number of competing and often controversial phases and social transformations 

including British Colonialism, frontier economics, imperialism and growing nationalistic 

independence (Kercher, 1995, p. 203). “The nature of Australian law is best explained as 

a contest between attitudes or visions of law. There is not, and never has been except at 

an official theoretical level, just one correct set of ideas about law, one single legal 

system” (Kercher, 1995, p. 204). Law is always a dynamic and socially contextual 

phenomenon, the subject of inevitable conflict and change (Dworkin, 1986, p. 13).  

Law is multifaceted, and has evolved into distinct, although often competing and 

conflicted (Hill & Stone, 2004, p. 2), areas such as the common law, statute and 

administrative law. Durkheim (1933) notes the dynamic spread of the legal system 

throughout society, and his concept of ‘restitutive’ law is closely aligned with the notion 

of ‘administrative law’. “While repressive law tends to remain diffuse within society, 

restitutive law creates organs which are more and more specialized: consular tribunals, 

councils of arbitration, administrative tribunals of every sort” (Durkheim, 1933, p. 113). 

These ‘specialised tribunals’, such as the WCC, have developed to become important 

functions of administrative law. Goldring (1986, p. 489) describes administrative law as:  

That body of rules, practices and institutions which exercise a measure of 
limitation, direction and control on the operations of the State, to the 
extent that those rules, practices and institutions can be separated, 
however artificially, from the rules, practices and institutions which 
constitute the State. 

Effectively, there are laws created through government policy, and administrative legal 

functions designed to review and monitor the application of those laws (Mitchell & 

Farnik, 2009, p. 248). Additionally, the statutory framework defines how a legal decision 
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maker must make their decision, including shaping the evidence required to justify or 

legitimate the decision (Guthrie, 2007, p. 534). It is within this legal context that the WCC 

operates as a mechanism for the review of the insurance companies administering WC 

legislation, and shapes the consequential experiences of individuals. 

The medico-legal context of workers compensation. 

A WC claimant encounters medical practitioners occupying two distinct roles, the 

therapeutic practitioner, examined in detail below, and the assessing expert. Hitchcock 

(2001) separates the nuances of what evidence means for legal and medical experts:  

In the law, evidence is material that is admissible in court. It is defined by 
legal rules which aim to restrict testimony on the basis of relevance and 
accuracy. In medicine, evidence is defined by scientific methodology and 
refers to information based on different standards of investigation as 
defined by evidence-based medicine” (p. 104). 

Medicine is therapeutically-focused, and this sits in contrast to a legal understanding of 

evidence as admissible facts (Mechanic, 1978, p.9), as can be illustrated with courts’ 

continued focus more on the capabilities and competency of the expert than upon the 

evidence itself (Stubbs & Tolmie, 1999, para. 31). Thus, the medical expert must move 

beyond the therapeutic role, a factor which is clearly stated in the Medical Council of 

NSW’s (MCNSW) Medico-Legal guidelines, “It is not appropriate for the practitioner to 

undertake any form of treatment in relation to the examinee,” (MCNSW, 2015, p. 2). 

Former High Court Chief Justice French (2008) notes, “The paramount duty of the expert 

witness is to the court and not to the person retaining the expert” (p. 279). It is in stark 

contrast to the typical duties of a medical practitioner, which are owed primarily to the 

patient (Carver & Smith, 2014, p. 972). This is further complicated if one party to a 

dispute funds the expert’s assessment (Hitchcock, 2001, p. 104), a common experience 

in modern western legal systems (Rose, 1999, p. 2). The medical expert, who in some 

dispute contexts, such as those encountered in the WCC, may have at one time treated the 

patient in a therapeutic context, might be paid to give evidence by that patient while 
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simultaneously required to offer the court and other parties an impartial expert 

perspective. Complications are inevitable.   

Complicating the medico-legal experience of WC, many motivations and 

priorities merge in a WC-related encounter between doctor and patient. As Aronoff et al. 

(2007) concede, doctors often see patients a long time after injury, and rely on previous 

medical reports and assessments to clarify issues and controversies (p. 182). An early 

mistake or misinterpretation may sound throughout an IW’s claim, leading to factual 

issues and later contention. This can be complicated by the fact that many IWs see their 

family GP after an injury, placing the GP in what Tuckett (1976) describes, with regard 

to the general role of a GP as an assessor of disability, as placed in a, “complex and 

ambiguous situation” (p.187). The medico-legal expert must also subscribe to a legitimate 

projection of skill and competency, which requires adhering to distinct expectations of 

diagnosis and treatment. Maffeo (1990), in her assessment of Federal US WC dispute 

decisions, confirms judges are instructed to base the probative value of medical opinion 

on the ‘equivocal’ nature of the opinion (p. 437). The medical opinion must be clear and 

based preferably on a physical examination of a claimant in accordance with traditional 

assessments of the medical consultative role (Maffeo, 1990, p. 437). This remains 

relevant for the Australian context. A medical opinion may be given greater evidentiary 

weight in the WCC because the doctor saw the patient in a physical consultation, rather 

than based on the expertise or impartiality of the report. This aspect is critically relevant 

in the thesis, which seeks to examine the ways in which evidence is applied to the 

decision-making process and the ways in which arbitrators apply, and perhaps exceed, 

their statutory roles in assessing the value of particular evidence and expertise. 

The politicised nature of medicine in the WC, and elsewhere, creates a distinct 

legal context for the medical profession in WC, transforming the role of the medical 

practitioner beyond ‘medical expert’ to ‘legal decision-maker’. In Australian WC 
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systems, medical experts are thus tasked with determining issues of legal causation. 

“Whether the employment was a contributing factor is a question of fact which is most 

often decided on the medical evidence” (Guthrie, 2007, p. 534). Unlike the expert relied 

upon by a court to give an opinion, the statutory medico-legal function is one of 

adjudication. Campbell (2005), in analysing the medico-legal context of disability, links 

the medico-legal discourse to social welfare access:  

Law’s collusion with biomedical discourse informs us not only about 
modes of disability subjectification; in addition, and more importantly, 
that collusion informs us about what it means to be “human” under the 
rein/reign of ableism” (p. 109).  

Through its association with law, medicine carries significant social power to define 

injury or illness and, in WC, as in the social welfare system, medicine is statutorily 

required to enact a legal authority. As examined below, the doctor’s role in WC is not 

only to treat and diagnose, but to define and measure legitimacy and entitlement. 

Sociology and Contested Illness 

With medicine operating as gatekeeper to the health system (Coulter, 1998, p. 

1974), and its subordinate systems of WC and social welfare, medical experts are 

statutorily called upon to review and determine the plausibility of contested illnesses and 

injury (Workers Compensation Act, 1987, Section 9). This places medicine in a 

prominent, and often uncomfortable, social advocacy role. Historically, Australian 

Governments have relied heavily on medical expertise when faced with controversial 

illness. For example, in 1945 the Industrial Commission of NSW was tasked with a 

review of the Bread Industry, including health issues reportedly associated with bread 

manufacturing. Dr Gordon Clive Smith gave evidence, suggesting he did, “not regard the 

baking trade as one which in itself involves exposure to health hazards” (NSW Industrial 

Gazette, 1945, p. 137). Dr Smith believed any health issues faced by bakers simply pre-

dated their employment in the industry and on the basis of this single medical assessment, 
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the Industrial Commissioner determined the industry safe (p. 137). Medical opinion thus 

directly influenced government and legal regulation of the industry, further cementing the 

gate-keeping function of medicine.  

Weil’s disease. 

A useful example to review as an illustration when approaching the contested 

WBRI claim and the politicised medico-legal role in contested injury experiences is the 

government response to the controversy surrounding Weil’s disease. Weil’s disease was 

an influenza-like illness, carried by rats, which rose to Australian prominence in the cane 

fields of Queensland during the 1930s (Penrose, 1998). Medical opinions varied as to the 

method of disease transmission between rats and humans, whether through contaminated 

water, skin contact, or other means, but medical experts shared an opinion of the disease’s 

existence and its threat to human life (Penrose, 1998). The disease had been included in 

the Workers Compensation Act 1916 (QLD) in a table of recognised occupational 

diseases. Concern over the progression of the disease became an intense workplace, and 

wider social, issue. “On the cane fields, fear of dying from the disease created a sense of 

urgency amongst the cutters who became insistent that their lives be protected” (Penrose, 

1998, p. 126). The issue may have been compounded by the fact that Weil’s disease did 

not affect everyone exposed (De Brito et al., 2013, p. 1). Thus, the progression of the 

disease may have seemed haphazard, with outcomes able to be blamed more on individual 

behaviours than a common threat, paralleling the inconsistent consequences of workplace 

bullying, as next outlined. 

The government response to workers’ fears of Weil’s disease reflects the nature 

of injury as an often contested political, social and economic phenomenon. Penrose 

(1998) suggests unions at first distanced themselves from the problem, believing, “the 

campaign to eradicate Weil’s disease should be left in the hands of impartial medical 
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experts…” (p. 126). However, when unions saw the medical profession’s apparent failure 

to act, industrial action followed. The government’s response was to instruct a medical 

expert, Dr Raphael Cilento, the Director General of Health and Medical Services, to 

‘manage’ the situation. As Storey (2009) notes in relation to Canadian WC, the medico-

legal battle for legitimacy, “privileges a technical/expert discourse within a contradictory 

framework that pits scientific certainty against legal probabilities…” (p. 176). Scientific 

fact was thus blurred by political motivations, and Dr Cilento’s response illustrates the 

importance of understanding the context of medical expertise within Australian 

workplaces.  

The official response to Weil’s disease, authored by Dr Cilento, hoped that a 

significant medical issue might be calmed if not given further attention. Penrose (1998) 

confirms:  

At the beginning of the 1936 cutting season Cilento hoped that the ‘panic’ 
on the cane fields would be ‘replaced by the natural casualness and 
indifference characteristic to Australians’ and that workers would treat 
Weil’s disease as the ‘trivial disease it really was’. (p. 131) 

The cane workers, however, were not as casual in their response as Cilento ‘hoped’. 

Penrose (1998) suggests Dr Cilento actively manipulated the official medical discourse 

on the issue, further placing blame for the illness on individual characteristics and 

hysterical natures. The fault lay with the militant worker, so Dr Cilento argued. The 

workers’ concerns were furthered by panic caused when common influenza was, due to 

its early symptomatic similarities, often misdiagnosed as Weil’s disease (Penrose, 1998). 

A significant illness and health issue was rendered almost invisible amid political 

struggle. “Consequently, workers’ health became subordinate to economic priorities of 

capital and the state” (Penrose, 1998, p. 139). The nature of Weil’s disease and its 

complicated, and largely invisible link, to the workplace caused significant disharmony. 

Phillips (2012, p. 1764) confirms the likelihood of such a response to invisible or 

contested illness, noting, “In the context of a contested illness, this spectrum is not 
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between normal and pathology; rather, it is between normal pathology and abnormal 

pathology. People are permitted to access sick role benefits if they have a visible 

condition…” (Phillips, 2012, p. 1764). Medical expertise attempted to portray Weil’s 

disease symptoms as abnormal, based on individual pathology and therefore outside the 

scope of compensable injury. The approach to normal and abnormal pathology remains a 

spectrum with significant implications for the experience of contested workplace injury, 

including WBRI, and parallels the approach to WBRI as indicative of individual 

vulnerability.  

Coal dust exposure. 

Coal dust exposure provides a similar illustration of the close relationship between 

politics, medicine and work injury. Coal dust enjoyed a very public and prolonged 

controversy. Yet, in direct contrast to Weil’s disease, medical expertise did not simply 

contest the work-relatedness of the issue, but opposed the presence and existence of the 

‘injury’. Medical expertise initially believed exposure to coal dust was innocuous 

(Kinnear, 2001). Donado and Walde (2012), confirm “black lung disease”, the result of 

coal dust exposure, was only accepted by American medical authorities, “after extensive 

political activities by various worker groups…” (p. 990). The issue was compounded by 

the fact that new pathogens and carcinogens continued to enter the mining environment 

during the 20th Century, such as, for example, the introduction of diesel engines in the 

1950s and their resulting fumes which added a variety of potential causes for a miner’s 

symptoms (Petsonk, Rose & Cohen, 2013, p. 1180). Kinnear (2001) argues, in Australia, 

the WC and legal systems played a significant role in challenging the medical profession’s 

early position that coal dust was harmless; although Kinnear places far more implicit 

value in the contributions of the legal institution than Donado and Walde (2012), who 

credit the union-styled lobby groups in the US for progress. “The dominance of the 
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medical view that coal dust could not cause disease was gradually undermined, less by 

the weight of scientific evidence to the contrary, and more by successive developments 

in workers’ compensation legislation and judgements” (Kinnear, 2001, p. 68). Here, legal 

discourse overtook medical discourse and, “The judiciary was intolerant of attempts to 

sabotage the spirit of the Act and sympathetic to the plight of miners who had no 

legislative recourse (otherwise known as ‘hard luck cases’)” (Kinnear, 2001, p. 73). It is 

interesting to note this judicial stance, as it reflects an important conception of law as a 

force of ‘social protection’, with judges regularly faced with the need to ‘legislate’ or 

exercise ‘judicial activism’ (Carrigan, 2003, p. 170) when faced with difficult decisions 

outside the simple application of their statutory authority.  

The medical profession was forced by the legal and political systems to recognise 

and treat the pathology resulting from coal dust exposure as a compensable WC issue. 

The Davidson Royal Commission Inquiry into the coal industry ultimately recommended, 

once the dominant discourse of the medical profession had evolved to consider coal dust 

exposure dangerous, that the medical profession be installed, “in a position of authority 

as the guardians and arbiters of scientific rationality against ignorance and prejudice” 

(Kinnear, 2001, p. 73). Perhaps this was ironic commentary by the Commission. 

Nevertheless, Kinnear’s (2001) statement seems to summarise both his and Penrose’s 

(1998) position that legal discourse has been a dominant factor in the experience of 

controversial work illnesses. “[This paper]…has demonstrated that medical and scientific 

definitions of occupational hazards are powerfully influenced by political contingencies 

and shifts in power relations between labour, capital and state” (Kinnear, 2001, p. 79). 

The intersection of medical and legal discourses, and their resulting combined discourse, 

creates a particular form of legitimacy which is extremely valuable for the sociologist to 

examine, as it has not enjoyed consistent historical application and remains an area of 

conflict, particularly in the context of the WBRI. The Literature Review now proceeds to 
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outline sociological examinations of these contested experiences of injury as they are 

encountered through WC systems, first by examining the history of WC and then 

discussing the experience of WBRI as it emerges in WC claims.  

Sociology of Workers Compensation 

Historical factors. 

WC is a social system tasked with providing support to individuals and their 

families when a workplace injury leads to work incapacitation. Economic calculations are 

an inherent feature of WC systems, “Our purpose is to increase the competitiveness of 

the NSW economy through productive, healthy and safe workplaces” (WorkCover NSW, 

2015b). As a system of compulsory insurance (Purse, 2005a), WC is designed to protect 

the ‘less fortunate’ (IWs) and maintain social stability. WC developed as a consequence 

of the intersection of political, legal, trade union, medical, and business interests. The 

result is a system which may seem surprisingly ideologically simple, yet remains highly 

controversial and complex, with even its history subject to various alternate readings. The 

historical development of WC can be traced through several legal and political channels, 

across a variety of countries, developing relatively independently yet ultimately achieving 

almost universal similarity. An idealistic view locates the development of WC in the 

recognition of worker rights and government responsibilities (Guthrie & Barns, 2008, p. 

42). However, the political and economic implications suggest a wider range of 

motivations.  

From its earliest incarnations, WC appears to have been implemented as a strategy 

to stabilise political economy. Bismarck’s Liability Act of 1871 introduced no-fault WC 

for a specific group of unified-Germany’s industry workers. “An unconcealed motive for 

this centralized state investment in the welfare of German workers was to ensure that the 

people would see that their future material well-being was intimately connected with (if 
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not invested in) the State…” (Duncan, 2003, p. 451). While Steinberg (2011) implicitly 

suggests that WC legislation took a far less important place in German unification than 

more pressing issues, such as military resources and the shifting balance of power in 

Europe (p. 26), the evolution of WC continues to be traced to political motivations. Britain 

followed Germany with the Workmen’s Compensation Act 1897; Australia’s states passed 

similar laws between 1902 and 1914; and all states in the United States mirrored 

international WC legislation between 1908 and 1949. “The legitimisation of trade unions 

and the extension of voting rights in the few years prior to the enactment of the employers’ 

liability legislation may be considered strategic moves to stabilise the capitalist economy 

from growing working class agitation consistent with obvious inequities” (Maconachie, 

1997, p. 81). Maconachie (1997) notes, in relation to Australian legislation, that WC was 

little more than a political device, to advance party interests under the veil of social 

idealism. “By agreeing to support such legislation political position was gained; and 

having gained political power, an Act so emasculated as to be practically impotent was 

devised” (Maconachie, 1997, p. 81). Political considerations seem to have been the 

primary motivation for early international forms of WC, with the value of early WC 

legislation considered little more than a thinly disguised political strategy to appease 

workers and employers alike.  

The political motivations for WC development were entwined with economic 

pressures. In France, for example, work injury insurance was offered as early as 1865 

(Duncan, 2003), presumably as a profit-making enterprise. The link between a healthy 

workforce and increased employee effectiveness also features as a prominent factor in 

WC system growth (Foster, 2012, p. 343). WC quickly turned into what Purse (2005a) 

terms a process of, “commodification of work related injury and disease” (p. 57), 

reflecting a more general shift in the associated medical role from one of therapeutic 

management to legal disability assessment (Stone, 1984). The economic implications of 
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WC are also illustrated through the heated opposition to its development in Australia. 

Cowan (1997, p. 101) argues in relation to the Queensland Workers Compensation Act 

(1916): 

Conservative members of parliament argued against the Act, primarily on 
economic and ideological grounds saying...[it]...was the first step towards 
socialism, that the labor government would gradually ‘take over’ free 
enterprise in this State and therefore must be stopped at all costs. 

Purse (2005b), similarly notes the recognition of worker rights and employer 

responsibility was, “begrudgingly bestowed” by the capitalist class (p. 11), no doubt an 

attitude watched closely by Western Australian politicians as they continued to make 

intentionally minor, and therefore uncontroversial, systemic alterations to WC legislation 

into the 21st Century (Guthrie & Barns, 2008, p. 51). Guided by a political need to protect 

the interests of Australian business, WC thus did not grow from a place of pure 

ideological concern for worker rights, and the factors influencing its development still 

colour the experience of WC in Australia.  

A universal model of workers compensation. 

Despite variations in political environments governing WC’s development, its 

practical manifestations remain surprisingly consistent, albeit generally across counties 

with shared legal foundations such as Australia, Canada, the United Kingdom (UK), and 

the United States (US). Dunlop (1935) notes the historic concerns of US legal systems 

that the myriad of different manifestations of WC, with each state having its own 

structure, could cause significant problems when boundaries were blurred, such as when 

a worker was injured in a different State from his or her normal place of employment (p. 

394). Yet despite potential local disparity and variations across jurisdictions, even in 

Australia, the core aspects of WC systems remain relatively universal. A key reason for 

this consistency is the importance of the Canadian Meredith Report of 1913, the result of 

a judicial and political inquiry into the various international forms of WC, which distilled 
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the common elements of the system and offered a model legislative form. Sir William 

Ralph Meredith asserted the purpose of WC as one of social protection for workers:  

As far as is practicable there should be certainty that the injured workman 
and his dependants shall receive the compensation to which they are 
entitled, and it is also important that the small employer should not be 
ruined by having to pay compensation... (Meredith, 1913, p. 4). 

The model shaped by Meredith was adopted directly by many international WC systems, 

including the practice of employing a supposedly ‘no-fault’ compensation system which 

traded a worker’s ability to sue an employer for negligence in a workplace injury for the 

safeguard of easily accessible and ongoing wage compensation. “The burden of which 

the workman is required to bear he cannot shift upon the shoulders of any one else, but 

the employer may and no doubt will shift his burden upon the shoulders of the 

community...” (1913, p. 17). As Duncan (2003) observes, “With workers’ compensation, 

the employer accepts responsibility in an impersonal, almost amoral manner...” (p. 454). 

The overarching intention of early models of WC was to simplify a system of 

compensation, overcoming the complexities of litigation.  

Despite early intentions of simplicity, the no-fault WC system creates a 

complicated legal and political situation for participants in the WC system. This is due, 

in part, to the rise of workplace safety as a recognised social problem and political issue. 

“Within a few decades, accidents had been reconfigured as not only potentially 

preventable, but as events which ought to be prevented” (Green, 1999, p. 30). This created 

a normative prohibition on workplace injury, one which places blame on those involved 

in a workplace injury, whether employer or worker, and thus exposed the fragility of the 

‘no-fault’ legal fiction. Contributing to this complication is the potentially oppressive 

image of compulsory insurance. As O’Donnell (2000) suggests, “Workers’ compensation 

insurance is an atypical market situation. Employers cannot choose whether to purchase 

it, but are legally required to do so” (p. 179). Under the veil of insurance, WC became a 

system of contributory welfare. “Starting with Victoria in 1914, employers were required 
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to buy liability insurance with registered insurance companies. Compulsory insurance 

changed workers’ compensation into a social insurance scheme” (McEwin, 1988, p. 47). 

Alongside the rights / entitlements rationale, notions of justice and fairness were also 

evident in the design of WC as a way of acknowledging and protecting against the risks 

associated with work and the social and economic disadvantage incurred by workers and 

their families when injury effects wage earning capacity (Guthrie & Barns, 2008, p. 42). 

No-fault WC thus arose as a form of social welfare, operating in parallel with the 

increasingly criminalised fault-finding jurisdiction of Australian health and safety law. 

The development of no-fault WC was opposed by the business community who 

felt it was in general too focused on the workers, to the economic detriment of employers. 

O’Loughlin (2005) notes of the NSW WC reforms of 1987, reforms which constructed 

the system workers injured in NSW currently experience, “At the heart of the Unsworth 

Labor government’s reforms was a commitment to reduce the economic burden of 

workers’ compensation on employers and ... to privilege the economic and political 

interests of employers over those of IWs.” (p. 28). This apparently overt intention to 

prioritise employers may be the result of a more emotive, rather than factual, reading of 

the reformer’s intentions, especially given the tremendous debt of the current NSW WC 

system, identified as approximately $4.1 billion in 2012 (Clennell, 2012). Writing about 

medical malpractice insurance, Kessler, Summerton, and Graham (2006) confirms: “No-

fault uses an administrative system rather than the courts to compensate injuries 

independent of provider negligence or fault; no-fault also generally compensates 

claimants less generously than conventional tort” (p. 244). The result was a system where 

no individual would be compensated fully for their injury and incapacity, but would be 

guaranteed quick and hassle-free access to basic compensation. As a result, this no-fault 

concept frames the experience of WC, and WBRI claims, for IWs.  
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When ‘no-fault’ WC is analysed in detail, the claim to a universal application of 

practical ‘no-fault’ principles in the NSW WC system is difficult to sustain. Purse (2005a) 

notes, “There are also many features of the no-fault system, however, which are 

adversarial...” (p. 67). Purse (2005a) lists these as including claim disputes, loss disputes, 

and angst over claim lodgement (p. 67). ‘No-fault’ comes with conditions, with one of 

the principal conditions being the continued move towards therapeutic management of 

WC claims (O’Loughin, 2005, p. 30). While O’Loughlin (2005) interpreted this apparent 

trend as evidence of the, “radical diminution in the rights of IWs”, based on neoliberal 

and management-focused attitudes (p. 30), this thesis contends there is much more 

involved and at stake in this entire process. The employer is faced with direct costs, legal 

requirements, and many secondary costs such as injury management and staff recruitment 

which can create little more than an atmosphere of direct antagonism (Purse, 2005a, p. 

67). The idealism of ‘no-fault’ does not appear to correspond to the practical reality, with 

the IW facing a very limited form of compensation and employers often facing significant 

costs beyond a typical conception of ‘insurance’, and it is this general framework which 

motivates this research project’s analysis of WC claims resulting from WBRI. 

A further barrier to the WC claimant suffering a WBRI, relevant to WC’s 

historical development, is the nature of WC as a system constructed around the context 

of physical injury. Psychological injury is absent in the Meredith Report (1913). 

McDonnell (2010) observed, “When it started a hundred years ago workers’ 

compensation provided compensation for workmen who suffered physical injuries in 

work place accidents” (p. 88). IWs experiencing psychological injuries have had to wage 

a potentially difficult battle for their place in the system, a struggle undertaken in the 

context of medico-legal discourse. WC systems are focused on physical injuries 

(McDonnell, 2010, p. 96), and systematic attempts have been made to limit the scope of 

psychological injuries and related causes for which compensation is payable. Guthrie, 
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Ciccarelli, and Babic (2010) argue that Australian WC systems have taken a position that 

industrial relations issues, such as performance management and discipline, should 

automatically be excluded from WC as legitimate grounds of injury (p. 103). Again, 

controversy surrounds the psychological injury claim, providing the impetus for this 

thesis’ analysis of how that controversy is practically encountered in the WCC. To further 

contextualise the claim for WBRI, the following sections outline the specific processes 

involved in claiming WC in NSW. 

The New South Wales workers compensation system. 

The NSW WC system is managed by WorkCover NSW (WorkCover). In its 

incarnation as at 2016, WorkCover was established in 2012, but has operated as an entity 

since 1989 as a direct result of the Workers Compensation Act 1987 (NSW). WorkCover 

acts as part of the ‘executive’ function of the NSW Government, and as such has the 

power to delegate its authority, issuing directives and in effect controlling the specific 

and practical nature of WC benefits and processes. WorkCover has various functions, 

defining its purpose on its website as: 

Our purpose is to increase the competitiveness of the NSW economy 
through productive, healthy and safe workplaces. We are dedicated to 
promoting productive, healthy and safe workplaces for workers and 
employers in New South Wales (WorkCover, NSW, 2014). 

The above purpose has altered slightly and WorkCover’s (2015a) website omits the 

second sentence above. WorkCover’s role is to administer government controlled funds. 

Funds are gathered through premium collection from compulsory WC insurance, and are 

distributed to workers by insurance companies operating under the direct guidance of 

WorkCover. For the 2015 to 2018, period five insurers are active as WorkCover agents. 

These include Allianz Australia Workers’ Compensation (NSW) Limited, CGU Workers 

Compensation (NSW) Limited, Employers Mutual NSW Limited, AAI Limited trading 

as GIO and QBE Workers Compensation (NSW) Limited (WorkCover, 2015d). From 
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2018, the number of insurers will be limited to three, with WorkCover’s name changed 

to ICare, presumably to distinguish it from its health and safety prosecutor arm, 

previously also known as WorkCover, but now known as SafeWork NSW. WorkCover 

monitors the management of claims through key performance indicators and auditing 

techniques. Insurers employ case managers who have the practical day-to-day task of 

approving or declining injury claims, approving medical treatment, paying or reimbursing 

wages lost due to injury, arranging medical reviews, and a variety of other related tasks. 

IWs are exposed to a generic procedure of information collection, claim appraisal, and 

claim management, regardless of the actual insurer involved, often modelled on the 

general insurance frameworks, for example motor vehicle insurance, offered by the 

respective insurance companies managing WC.  

The WC system in NSW is overseen by a judicial body, the Workers 

Compensation Commission (WCC). Similar judicial bodies have overseen claim disputes 

since 1925. The Workers Compensation Act 1926 (NSW) introduced the WC 

Commission, which was replaced in 1984 by the Compensation Court (CC). The CC 

operated from 1984 until 2003. The CC was shadowed and then replaced by the revived 

WCC in 1998, as prescribed in the Workplace Injury Management and Workers 

Compensation Act (1998). The WCC’s first decisions were reported in 2002, and the 

WCC continues to act as the final internal review mechanism of the NSW WC system. 

The Workplace Injury Management and Workers Compensation Act (1998) introduced 

dispute resolution procedures for WC claims, including a system of increasingly formal 

mediation ending with arbitration and court proceedings (Parrish and Schofield, 2005, p. 

36). Scope exists to appeal WCC decisions to higher general NSW courts and ultimately 

to the High Court of Australia, based on the general structure of the Australian legal 

system (Boniface, Kumar, & Legg, 2011, p. 893). A core foundation of the Australian 

adversarial legal system is the party-focus of disputes (Boniface et al., 2011, p. 9), and 
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this ‘trickles down’ to the WCC along with other administrative law bodies. One key 

outcome of this adversarial system is that a legal dispute does not occur unless someone, 

whether individual or a corporate entity, commences a dispute process (Boniface et al., 

2011, p. 437). This must be acknowledged when contextualising WCC disputes. The WC 

system may be ‘no-fault’ but there remains an oppositional and adversarial element 

throughout its operation. Further analysis of the statutory context of the WCC is presented 

in the Introduction. 

In NSW, a claim for WC is triggered when an injury occurs and an IW, employer, 

doctor, lawyer, or employer’s representative, notifies WorkCover or the employer’s 

chosen WC insurer of the injury. Typically, an employer will lodge a report of injury 

through an electronic database maintained by their insurer (WorkCover, 2015c). To 

satisfy the initial requirements of lodging a claim, an IW must prove the presence of an 

injury and prove the injury was work-related. This is achieved by attending a GP and 

obtaining a specific WorkCover approved medical certificate (Certificate of Capacity). 

This document allows a GP to confirm that an injury was ‘work related’ (WorkCover, 

2015c). Insurers contact the employer to confirm the factual circumstances of a reported 

injury. The employer or insurer may question the injury for several reasons, particularly 

if a pre-existing medical condition is suspected or if the employer was not informed of an 

injury or accident occurring. If the insurer’s suspicion is triggered, it may initiate an 

investigation by an independent and WorkCover-accredited investigator. The insurer 

assesses liability for injury, basing a decision on available evidence, which may include 

investigator reports, medical reports, employer records and, if necessary, specialist 

‘independent’ medical reports (MCNSW, 2015). Should the claim be disputed and 

declined by the insurer, the dispute will typically escalate through review mechanisms 

until it is managed by the WCC. Disputes may be triggered at any stage of a claim and 
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may involve cause of injury, nature of ongoing disability, and an IW’s fitness for work 

(WorkCover, 2015c). 

In addition to the inevitable strain placed on the relationship between worker and 

employer following a workplace injury, the WC system introduces complicated 

relationships which may compound the strain and stress resulting from an injury (Parrish 

& Schofield, 2005). The IW might be required to interact with their employer’s ‘return to 

work coordinator’, an external rehabilitation consultant, specialist doctors, and treatment 

providers such as physiotherapists or psychologists, all possessing their own agendas and 

attitudes to return to work and injury management. On this topic, Franche and Krause 

(2002) cite healthcare provider attitudes as an important aspect of return to work success, 

with expert attitudes directly influencing employer and worker expectations of recovery 

(p. 239). Tjulin, MacEachen, and Ekberg (2010) concur, noting the nature of the 

workplace and the attitudes of peers is critically important if a worker is to return to work 

quickly and safely post injury (p. 318). Lemieux, Durand, and Hong (2011) conclude, 

similarly, that supervisor attitude is critical to a successful return to work following an 

episode of mental illness (p. 294). If timeframes and expectations are not met, pressures 

may result in complicated and fractured relationships between the ‘stakeholders’ involved 

in a claim management process (Parrish & Schofield, 2005). The individual, facing the 

already complicated and damaging results of workplace bullying, may encounter a 

number of potentially insurmountable complications throughout the claims process. 

Workplace bullying, for this reason, is a useful sociological focus as it highlights the 

importance of relationships in, and outside, the workplace when a workplace injury 

occurs.  
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Sociological and other Academic Investigation of Workers Compensation 

Academic analysis of WC typically focuses on four key themes, which are 

discussed under the following sub-headings, to present the focus of the current thesis on 

WBRI, as it emerges within the wider context of WC claims. 

How can injuries be prevented? 

Academic approaches to WC often provide a prevention-focus analysis of injury 

risk. Xiang, Bi, Pisaniello, and Hansen (2014), for example, draw the conclusion from 

their quantitative analysis of South Australian WC claims data that, during heatwave 

conditions between 2001 and 2010, workers who worked outside experienced higher 

levels of injury than those employed indoors. Sears, Blanar, and Bowman (2014) 

highlight that injuries which are considered most severe also end in claims which were 

more expensive and involve more time lost from work than injuries considered ‘less’ 

severe (p. 21). Similarly, and relevantly to this thesis’ topic, Yun, Kang, Lee, and Yi 

(2014) confirm that particular workplace locations are indicative of a greater risk of 

workplace bullying (p. 223). Beyond geography, industrial change may provide a 

heightened injury risk. The rise of computer use in the 1980s led to a sudden increase in 

RSI (Hopkins, 1990b, 365), and an entire rehabilitation sub-industry has developed 

around the prevention of posture hazards for workers working at computers (SafeWork 

Australia, 2013b). Bernaards, Ariens, Simons, Know, and Hildebrand (2008) link a 

potential solution to effective use of break time during work, which is therefore promoted 

as a method of protecting workers from RSI (p. 91).  

While seemingly straightforward, risk analysis and its conclusions are 

sociologically very useful, and many of the academic endeavours in the field of WC 

illustrate the social importance of studying work injury in such a manner. “Our findings 

highlight the reality that young people continue to be killed as a result of their work and 
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the work of others in Australia” (Brooks, 2008, p. 16). Boufous and Williamson (2008) 

found that NSW workers over the age of 65 are more likely than younger workers to be 

involved in fatal road crashes during their working day (p. 473). In a similar vein, Reid 

et al. (2014) conclude foreign workers in Australia are exposed to a higher risk of injury 

because of language barriers in safety communication (p. 382). Such statistical analysis 

is a valuable aid to the identification of key risk areas which may otherwise remain 

hidden. For example, Elbers, Hults, Cuijpers, Akkermans, and Bruinvels (2013) assert, 

“We carefully conclude that the compensation process slightly impairs mental health” (p. 

682). While the value of such research outcomes is noteworthy and instructive, there is a 

limit to the broader systemic value of such descriptive analyses. Thus, this thesis attempts 

to look beyond the causes, to the system itself and how it shapes the WBRI and may lead 

to the generalised ‘slight impairment’ of mental health. 

What causes a workplace injury? 

A second key focus of WC academia, and quantitative approaches to WC, relates 

to the cause of injury. Cause of injury academia typically centres on two key aspects of 

injury: the specific work process (as examined above in terms of risk), and the 

characteristics of individual workers which make them susceptible to injury. Wong, 

McLeod, and Demers (2011), for example, used Canadian labour survey data to find that 

female shift-workers have a higher rate of injury than their male counterparts or others 

working in different industries (p. 60), a finding mirroring Harrold, Savageau, Pransky, 

and Benjamin’s (2008) earlier questionnaire-based research. Glasscock, Rasmussen, 

Cartesnsen, and Hansen (2006) studied farm injuries, asserting that severely stressed 

farmers are more likely to be distracted and avoid safety checks, leading to an increase of 

injury potential. If a worker takes more breaks, he or she is not as likely to become 
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distracted and fall from a ladder (Arlinghaus et al., 2012, p. 560). Such conclusions are 

useful in locating potential workplace safety solutions.  

Cause of injury research also has the capacity to locate patterns of inequality in 

the workplace, and this area remains very relevant in the field of WC and safety research. 

Berdahl and McQuillan (2008) highlighted this with regard to racial patterns of injury, 

using US census data in their analysis of racially concentrated geographic work areas to 

highlight the concentrated, if causally complex, disparity between ethnic groups and work 

injury. The complexity related to the many factors combining to increase the 

marginalisation of a particular ethnic group. Echoing Reid et al.’s (2014) findings, which 

attribute racial differences in injury rates to language and clarity of safety communication 

available to foreign workers (p. 382), Tsai (2009), used semi-structured interviews of 

eighteen immigrant workers to review injury-attitudes of immigrant Chinese workers. 

Tsai (2009) found subject workers fail to report injury because of fears of losing ongoing 

work opportunities in a minority community (p. 110). Statistical data is thus useful 

because it can reveal otherwise hidden experiences of work injury which qualitative 

analysis can extrapolate and contextualise. Language, communication, and peer group 

expectations may contribute (p. 110) to what might otherwise seem attributable to more 

obvious causes, again adding value to an analysis of workplace safety and contributing to 

the improvement of workplace safety processes. 

How much does workers compensation cost? 

The third key focus of academic responses to WC involves commentary on the 

cost and financial implications of WC. This commentary generally concludes WC is a 

financial mess and WC negatively affects individuals (Clennell, 2012; Patty, 2013). It is 

also an oft repeated conclusion that most work injures, for various reasons, remain 

unreported and unrecorded (Tucker, Diekrager, Turner, & Kelloway, 2013, p. 69), further 
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emphasising the extent of the ‘financial mess’ and joining it to the assumption that WC 

is also ineffective. The actual assessment of what the mess may be, however, disappears 

into a complex political tangle. Some sources, such as those identified by Purse (2005b), 

argue the negative cost implications of WC have far wider financial implications, causing 

Australian businesses to move offshore and away from strict Australian WC legislation 

(p. 16). Part of this ‘cost’ involves the apparent failure of WC to support IWs’ recovery 

because of a misplaced focus on economic-incentives for recovery. Burkhauser, 

Schmeiser, and Weathers (2012) argue that workers rarely return to work quicker when 

threatened with financial penalties (such as lowered compensation payments) because, 

physically, IWs are often simply incapable of working until they recover (p. 178). The 

conclusion may seem obvious but it is important, WC is a medicalised system operating 

within an economic system, and cost is a complex concept which cannot be addressed 

with simplistic analysis.  

‘Cost’ is also a political concept, one influenced by many factors. At the core, 

however, is the very social and other costs faced by participants in the WC system, who 

must navigate the meanings and culture of the workplace, the requirements of medical 

treatment, and the legalities of claim legitimacy. “There are substantial quantities of 

unpriced time spent by injury victims and their families in coping with both immediate 

and long-term consequences of occupational trauma” (Larsson & Betts, 1996, p.154). WC 

is a very ‘costly’ experience for everyone involved. Despite the notion of compensation, 

“Accidents happen not to groups or to populations but to individuals, who must account 

for their personal misfortune” (Green, 1999, p. 34). The bullied or otherwise injured 

worker must navigate a complex situation where normal work relationships are fractured, 

economic pressures dictate measurement of progress and recovery, and emotive 

interactions compound with the already potentially traumatic experience of injury. 
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Why are injured workers unable to recover? 

The forth key academic research focus area in WC is the concept of secondary 

injury caused by exposure to the WC system, which follows the discussion above 

regarding economic incentives and injury recover. Parrish and Schofield (2005, p. 35) 

reviewed Australian research on WC from the 1990s, noting the consistently negative 

effects of the WC system:  

One of the most significant conclusions that the researchers reached is 
that long-term engagement with workers’ compensation has a severely 
deleterious impact on IWs’ sense of themselves, or their identities.  

Cassidy et al. (2012) confirms a parallel negativity in the motor vehicle injury insurance 

arena, noting that injury without compensation results in a quicker recovery rate 

following a whiplash injury. Loisel et al. (2014) found similarly, in their analysis of wood-

working injuries, that while non-work hobby-related injuries were more common, work 

related injuries resulted in more time lost from work and greater reported discomfort (p. 

329). Lilley, Davie, Langley, Ameratunga, and Derret’s (2013) longitudinal study 

compared work and non-work injuries compensated by New Zealand’s general no-fault 

insurance system, finding that work stood out as a significant indicator of prolonged 

recovery only at, and after, the twelve-month review point, suggesting the actual 

compensation process was an issue, not the specific injury (p. 1004). WC, and indeed the 

presence of any insurance experience, appears to inhibit recovery after injury. This topic 

is examined in further detail below, with regard to psychological workplace injury, where 

such experiences may be further compounded. 

The Sociological Implications of Workplace Injury 

The WC system is rarely a useful place for individuals who may wish to seek 

vindication and ‘justice’. It is a shortcoming also associated with general law. “The 

common law has always denied recovery for injured feelings where that is the only loss 
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suffered by the plaintiff” (Handford, 1982, p. 292). This illustrates a dichotomy, in that 

the law’s function to restore sits at odds with medicine’s role in recovery (Casstevens, 

2010). The IW is thus faced with a complicated situation. If he or she returns to an active 

lifestyle immediately after an injury (particularly a psychological injury), he or she may 

be cast as a ‘fraudster’ or ‘malingerer’ (Storey, 2009). Guest and Drummond (1992) 

highlight the importance of ‘legitimate appearance’, which underpins much of this 

exposure to negative attitudes, “Complaints of pain from people receiving compensation 

benefits are often met with a certain degree of scepticism” (p. 125). Given, as Wong, 

Smith, Mustard, and Gignac (2014) found, many people are vulnerable to secondary 

injury due to precarious family and financial situations (p. 960), the risk of facing 

scepticism is undoubtedly a major cause of stress for IWs who are already facing 

significant external pressures which the legal system is in most cases not designed to 

resolve. IWs must continue to demonstrate the legitimacy of their claims throughout their 

injury ‘recovery’ and this requirement elevates the concept of claim legitimacy in a WC 

system filled with complex relationships and priorities. Echoed more recently by Kendall 

and Muenchberger (2009), Swerissen et al. (1989) recognise this when they argue, “IWs 

are caught in a ‘no win game’ that effectively leaves them at the mercy of the 

intermediaries in the decision making process – the health professionals and lawyers” (p. 

386). IWs cannot control the outcome of their own injuries. Thus, the IW must have a 

real and definable legitimate injury, and must also recover ‘legitimately’ and time-

appropriately, within a WC system focused on physical injury with its often visibly 

measurable markers of recovery (for example, a repaired meniscal tear).  

For Swerissen et al. (1989), the real social danger of the WC system is the fact 

that while the WC system focuses on the legitimacy of the IW and their claim, attention 

is shifted away from the workplace where the issues commenced. Correspondingly, the 

NSW Court of Appeal in Chemler (2007), in determining a WCC appeal, articulated the 
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concept of the ‘egg shell psyche’, where the employer ‘takes their victim as they find 

them’ (para 31). This highlights the individualistic focus of WC dispute resolution 

process, whereby individuals are discussed, rather than the workplace or circumstances 

causing the injury. This is particularly relevant when an injury is psychological. To 

elaborate on a hypothetical example above, if a worker breaks a leg at work, the WC 

system requires proof of the break, and the work-relatedness of the cause. The same is 

true for psychological injury, but the ‘eggshell psyche’ principle intervenes to suggest the 

IW was bound to be injured regardless of an employer’s actions (rather in the same way 

that a worker may have a fragile leg which even a minor trip may fracture). Employers 

are therefore able to excuse negative workplace behaviour and blame the individual 

whose unwelcomed egg-shell vulnerability disrupts an otherwise positive work 

environment (Ragusa & Groves, 2015). Kendall and Muenchberger (2009) confirm the 

dangers of this, noting, “This situation places both the worker and the employer in 

‘victim’ roles, having to prove their arguments and defend their position” (p. 23). No 

doubt compounded by the potential cost impact an injury may have on the employer’s 

finances, there is little option other than heightened emotional and practical complexity, 

when an IW makes a claim for a WBRI, or indeed any injury which is not visible and 

clearly measurable. 

Workers compensation and the problematic individual. 

Despite recognition of the effects of secondary injury, academic approaches are 

not always overly sensitive to the perspective of the individual. “The statistical interaction 

indicates that the receipt of compensation is positively associated with RTW [return to 

work] relative to not receiving compensation, but this was only the case for those 

reporting high social functioning” (Clay, Kerr, & Watson, 2012, p. 373). Those who get 

better quickly are asserted to be the individuals who had a pre-existing likelihood of quick 
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recovery due to their strong fitness, age, and community relationships. The ‘egg-shell’ 

individual remains the problem. This is supported by DeVries, Reneman, Groothoff, 

Geertzen, and Brouwer (2013), who surveyed 119 workers to conclude, “Workers with 

high beliefs of pain self-efficacy seem to be able to maintain work ability and work 

performance the best” (p. 7). McGonagle and Kath (2010) conclude that workers who 

perceive a risk of injury from their work are more likely to be injured (p. 478), 

emphasising again the implicit theme that individual characteristics lie at the core of 

injury and recovery. There is a moral dimension to such conclusions, echoed in Clay, 

Kerr, and Watson’s (2012) research, which examines the characteristics possessed by IWs 

which are considered likely to prolong injury recovery. Given medical practitioners may 

find compensation patients difficult to manage due to the general requirements of a 

complex compensation process (Steenbeek et al., 2011, p 14), and in the absence of any 

clear and sustained agreement on the specific definition of bullying, asserting and 

demonstrating WBRI claim legitimacy becomes very important for the IW (Storey, 

2009). This may explain the reluctance of many IWs to refuse to pursue an injury claim 

(Tucker et al., 2013, p. 71), given the potential impacts on the individual’s work life and 

social experiences.  

The psychological injury (‘stress’) claim. 

One of the most prominent contested injuries, and the injury type most relevant to 

the current research project, is the psychological injury, or ‘stress’ claim. The 

psychological injury claim is a relatively recent phenomenon. As Vaananen, Antilla, and 

Turtiainen (2012) confirm, “In the late 20th century, there was a radical change in the 

way occupational health issues were perceived ...Work stress came to be understood as a 

major hazard that threatened employees’ health and lowered their productivity” (p. 784). 

The emergence of the ‘stress claim’ was based on a meshing of medical, legal, insurance 
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and political perspectives (Vaananen et al., 2012, p. 785). The growth of the 

psychological injury claim was not without its challenges or opponents. Earnshaw and 

Cooper (1991), writing in an employer-focused management journal, outline the growing 

contemporaneous acceptance of psychological injury in US case law as the direct result 

of employers’ failure to protect their interests. A ‘proper case’ (where the worker 

succeeding in winning compensation) as Earnshaw and Cooper (1991) term it, was never 

the result of workplace bullying or even the employer’s direct fault, rather it was evidence 

that an employer had not made sufficient effort to detect the potent claimant and remove 

them before a fallacious claim could be made (Earnshaw & Cooper, 1991, p. 5). Earnshaw 

and Cooper’s (1991) writing invokes a military flavour when they note prepared 

employers, “can regard themselves as immune from such attacks - or at least that they are 

well armed to combat them should they arise” (Earnshaw & Cooper, 1991, p. 5). 

Weaknesses in an employer’s defences could be highlighted as ‘red flags’ in a constant 

‘fight’ against psychological injury claims (Price & Greene, 1994). Psychological claims 

were seen by some as a weapon of industrial warfare, extending the arsenal of the militant 

worker in his or her attempt to overthrow the powerful employer. 

Early academic response to the contested psychological injury were focused on 

individual blame, with IWs targeted for their obvious vulnerability and sensitivity. Gice 

(1993), writing from an employment-relations perspective, echoed this disparagement, 

openly threatening, “Stress, because of its subjectivity, also holds great potential for fraud 

and exaggeration” (p. 98). Harkness et al. (2005) confirm, “Given the vagueness of the 

term ‘stress’ and its abstract nature, it is important to encourage the use of more specific 

terms and frameworks” contextualising its experience (p. 124). Repko and Cooper’s 

(1983) psychology-focused analysis of IWs examines the negative effects of this 

vagueness. “Typically the Workers’ Compensation patient presents himself during the 

first few minutes of the interview as having a fundamental complaint that the patient feels 
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readily able to identify” (p. 288). The IW is presented as a dangerous threat, focused on 

compensation and purposeful in the attempt to punish the innocent employer. Gice (1993) 

echoes this when he argues, “The worker with a pre-existing psychiatric disorder is a 

much greater claim management challenge” (p. 105). Despite the passage of time, 

Steenbeek et al. (2011), in their questionnaire-based study of insurance physicians, note 

73% of expert medical doctors they surveyed, “described the majority of their cases as 

‘difficult’” (p. 14). Suspicion of IWs remains, shaping the medico-legal approach to WC.  

Further complicating the medico-legal response to the psychological WC claim is 

the nature of psychological injury, an experience which often appears to sit at odds with 

the medical model of injury and recovery. Magro (1976), in applying this medical model 

to schizophrenia, states, “It is the function of the physician to diagnose on the basis of the 

patient’s symptoms the underlying cause…and to cure the disease rather than simply try 

to alleviate the symptoms.”  (p. 66). The medical model (Casstevens, 2010, p. 386) thus 

seeks a ‘cure’ and places the individual in a key role, responsible for either the success or 

failure of the cure. The worker must conform to the ‘normal pathology’ discussed above, 

while managing symptoms which may not be considered appropriate to the injury-causing 

situation. “Although everyone manifests a response to stress, reactions vary widely across 

individuals” (Kendall & Muenchberger, 2009, p. 20). The individual must follow the 

prescriptions of medicine, risking, whether those prescriptions are followed or not, 

carrying the blame for failure. “It is from this framework that patients can nurture 

themselves back to sanity” (Bromberg, 1975, p. 344). Phillips (2012) confirm it is 

understandable that IWs are focused on presenting their symptoms and ‘case’ because 

they ‘live’ their symptoms with an eye always focused on the presentation of legitimacy 

(p. 1765). The doctor must be convinced that an injury exists and thus an IW with a 

psychological injury, already managing the debilitating and introverting experience of 

such a label as ‘mental illness’ (Barney, Griffiths, Christensen, & Jorm, 2009, p. 66), 
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faces this implicit and morally-laden challenge to get ‘better’. “The traditional medical 

model consists of diagnosis, treatment, and cure or management of disease…” 

(Casstevens, 2010, p. 386). The medical perspective may create a hostile environment 

where expectations and reality do not comfortably intersect (p. 394). This environment 

faces the worker pursuing a psychological injury, or ‘stress’, claim, of which the WBRI 

is a further sub-type. 

The Sociology of Workplace Bullying 

A contested definition of workplace bullying. 

Bullying, while recognised as a social experience dating back to biblical times 

(Vega & Comer, 2005, p. 101), has only recently found itself subject to sustained 

academic attention (Edwards & O’Connell, 2007, p. 34). Focused primarily on school 

bullying (Monks et al, 2009, p. 146), bullying enjoyed its first clear academic link to the 

workplace in the early 1990s (Bible, 2002, p. 32; Whiteside, Stubbs, & Soundy, 2014, p. 

42). The recognition of workplace bullying as a distinct concept has emerged from a 

growing acceptance that workplaces are increasingly stressful, violent, confrontational 

and potentially harmful (Spector, Zhou, & Che, 2012, p. 79). Monks et al. (2009) argue 

the concept of bullying should be embraced for its wide scope, covering certain behaviour 

in schools, workplaces, families and interpersonal relationships, because the 

commonalities allow a great depth of analysis of the abuse of power in social interactions 

(p. 153). While ‘power’ emerges as a key ingredient in understanding bullying, it is 

necessary to examine the definition of bullying in greater detail before the exact nature 

of ‘workplace’ bullying may be assessed.  

Workplace bullying is a concept used to define a multitude of potentially 

ambiguous experiences. Squelch and Guthrie (2012) highlight this definitional issue, 

noting, “One of the problems associated with responding to and managing workplace 
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bullying is the imprecise use of the term” (p. 10). Workplace bullying was given a 

legislative definition in the 2012 amendments to the Commonwealth Fair Work Act 2009. 

Section 789FD confirms: 

A worker is bullied at work if, while the worker is at work…an 
individual…or a group of individuals repeatedly behaves unreasonably 
towards the worker, or a group of workers of which the worker is a 
member; and that behaviour creates a risk to health and safety. 

Workplace Bullying may include elements of repetitive behaviour that are unwelcome 

and unreasonable (Squelch & Guthrie, 2012, p. 10), or it may include behaviour that is 

highly subjective such as acts of an, “offensive or negative” nature (Rugulies et al., 2012, 

p. 220). In the absence of a clear definition, anything might be labelled as bullying, 

resulting in confusion and potential misapplication of a highly emotive term (Squelch & 

Guthrie, 2012, p. 11). This risk is highlighted by Mayhew et al. (2004), who note, “The 

concept “bullying” has become a widely accepted way of naming the array of lower-level 

aggression experienced at work, including some unreasonable work practices and 

inappropriate behaviours” (p. 118). As such, workplace bullying appears to have 

displaced ‘stress’ as a catch-all name for, “a growing number of workplace concerns” 

(Harkness et al., 2005, p. 122). As Barth’s (1990) early commentary on psychological 

injury demonstrates, employers might not always notice ‘bullying’ behaviour simply 

because the label is not clear. “Perhaps the employee’s supervisor is sarcastic in dealing 

with people. Possibly the worker is occasionally forced to hear customer complaints. Or 

the employee may be expected to prepare reports periodically for senior management” 

(Barth, 1990, p. 356). While Barth’s comments now read as outdated reflections on an 

increasingly visible issue, what is clear is that ostensibly benign behaviour can be very 

damaging.  

The issue of locating a clear definition of workplace bullying is further 

complicated by the vast differences between workplaces and workers. Bloisi and Hoel 

(2008), in their literature-based review, locate the presence of workplace bullying in the 
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professional kitchen environment, leading to what they assume to be significant risk of 

injury (p. 655). Yet, when using semi-structured interviewing in their study of 

professional kitchen environments, Alexander et al. (2012) found what seems to be 

intolerable workplace behaviour may have positive aspects. “Our findings illustrate that 

some kitchen behaviour, despite its apparent extremeness, is a facilitator of cohesive, 

highly functioning teams” (Alexander et al., 2012, p. 1253). The behaviours may not 

necessarily be negative, but rather may be encouraged as cohesive (Mathisen et al., 2008, 

p. 59). The definition of bullying and its application to a social context is thus not 

straightforward and requires methodological rigour. What may be bullying in one context 

may not transfer to another context. Bullying is also a process, not a single event, and 

may thus develop and change over time, involving behaviours which may be appropriate 

in certain contexts, but damaging in others (Vie, Glaso, & Einarsen, 2011, p. 37).  

A clear definition of bullying is of critical importance because, without clarity, 

behaviours may be called bullying without justification, while other damaging situations 

go unnoticed. This is of particular importance because, as Martin and LaVan (2010) 

found, managers may often believe their bullying behaviour, labelled as other techniques, 

are a reasonable management strategy. This ‘reasonable management behaviour’ is 

excluded from being a legitimate cause of psychological WC injury according to Section 

11a of the Workers Compensation Act (1987). Seeking further clarification, Turney 

(2002) defines workplace bullying as, “inappropriate interpersonal behaviours that 

workers are subjected to by virtue of their employment” (p. 136). In Nationwide News 

Pty Ltd v Naidu & Anor (Naidu) (2007), the inappropriate interpersonal behaviours 

included death threats, racism, abusive language, sexual assault and ongoing obsessive 

abuse of power resulting in significant psychological trauma. The necessity of being able 

to define such traumatic experiences as the result of bullying requires a clear definition 
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so irrelevant ‘low-level’ behaviour (Mayhew et al., 2004) may be excluded, or at least 

distinguished from potentially extreme negative behaviour.  

Official definitions of workplace bullying. 

Given the focus of this thesis on WC and the WC system’s approach to bullying, 

it is necessary to examine the definitions of bullying provided by the WC system. Whether 

sufficient or insufficient, these definitions have a direct impact on how bullying, and 

WBRIs are identified, labelled and managed by IWs and all workplace and WC 

participants. These ‘official’ definitions are subject to ongoing revision, as evidenced by 

Chan-Mok et al., (2015), who developed a table of Australian WC System definitions of 

workplace bullying (p. 446). Their table drew on 2004-2012 definitions, which have now 

been largely replaced, revised, and in some cases, such as Tasmania, removed from the 

State’s main WC webpage. Reviewing current State regulatory websites for comparison, 

NSW’s WorkCover defines bullying as, “repeated and unreasonable behaviour directed 

towards a worker or a group of workers that creates a risk to health and safety” 

(WorkCover NSW, 2015a). This definition exactly mirrors SafeWork Australia’s 

definition of bullying as, “repeated and unreasonable behaviour directed towards a worker 

or a group of workers that creates a risk to health and safety” (SafeWork Australia, 2013c, 

p. 2). WorkSafe Victoria’s definition of bullying retains the general approach, noting, 

“Workplace bullying is characterised by persistent and repeated negative behaviour 

directed to an employee that creates a risk to health and safety” (WorkSafe Victoria, 

2015), reflecting WorkCover Queensland’s definition as, “repeated and unreasonable 

behaviour directed towards a worker or a group of workers” (WorkCover Queensland, 

2015).  

Specific WC system definitions of bullying pose a number of challenges for 

anyone attempting to locate a definitive definition of bullying. The definitions outlined 
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above are general and involve the use of several ambiguous terms such as ‘unreasonable’, 

‘repeated’, ‘negative behaviour’, and ‘risk’. The result is a consistently ambiguous 

definition of bullying, which may be simple to apply retrospectively, but might be 

impossible to identify while it is being experienced. The WC sources all suggest examples 

of what may constitute such unreasonable behaviour, including, “offensive language or 

comments, unjustified criticism, deliberately excluding someone from workplace 

activities, withholding information that is needed for work” (WorkCover NSW, 2015a). 

Subjective judgement is required to confirm if a behaviour is or is not bullying, dependent 

on, amongst other things, the workplace context and the extent of any resulting harm. In 

consequence of this subjective element, many claims for WBRI result in dispute and 

ultimately result in a WCC hearing, because workers and employers disagree that certain 

behaviour caused a psychological injury. Cases heard in the WCC on the topic of 

workplace bullying are thus likely to reflect circumstances where definitions of what is, 

or is not, workplace bullying are contested by the participants involved. Also, IWs cannot 

claim WC for workplace bullying, instead citing workplace bulling as the cause of injury. 

In the same way, an IW would not claim for a fall from a height, but would claim WC for 

a broken leg resulting from a fall. It is critical to note in this context that bullying is an 

‘injury causation type’, alongside other psychological injury causes such as stress or post-

traumatic stress injury (Malinauskien & Einarsen 2014), highlighting the social 

construction of what circumstances and behaviours may be considered sufficiently 

inappropriate, accidental, or nefarious to warrant a definition of workplace bullying. The 

WCC therefore provides a useful site for the sociological analysis of what bullying is, and 

how it is managed in WC. 
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The wider context of negative workplace behaviour. 

To complicate the task of defining workplace bullying, there are a number of co-

existing terms used to describe a range of anti-social behaviour in the workplace. Some 

are borrowed from other contexts, while a few are workplace-specific. Many of the 

concepts are used interchangeably, often erroneously, but the general categories are 

important to acknowledge as they are repeated throughout academic and WCC sources. 

‘Harassment’, for example, is often used to connote almost any form of unwanted 

behaviour (Claybourn, Spinner, & Malcom, 2014, p. 596), including isolated incidents of 

behaviour, and can, unfortunately, be used interchangeably with bullying to the detriment 

of clarity (Lopez et al., 2009). The absence of an abuse of power, however, is noteworthy 

in many definitions of ‘harassment’ (Claybourn et al., 2014, p. 596), distinguishing it 

from the definitions of bullying discussed above. ‘Discrimination’ builds upon the 

concept of harassment to suggest behaviour which uses the personal quality, choice, or 

characteristic of an individual to affect the victim’s status or workplace opportunities 

(Vickers, 2010, p. 281). ‘Mobbing’ suggests bullying behaviour, and is often used 

interchangeably with ‘bullying’ to describe unwanted and often ‘hate-fuelled’ workplace 

behaviour (Sloan et al., 2010, p. 88). Mobbing nonetheless has a distinctly severe and 

often group-focused definition, which is, “a situation in which a person or a group of 

people engage in extreme psychological violence against another person” (Jarreta, 

Garcia-Campayo, Gascon, & Bolea, 2004, p. s17). ‘Cyberbullying’ refers to behaviour 

where the perpetrator is hidden and uses electronic means to convey purposefully harmful 

messages or material (Hong, Lin, Hwang, Hu, & Chen, 2013, p. 308). Other behaviours 

have legal definitions based on the criminal or legal sanction associated with them. 

‘Assault’, for example, involves creating the apprehension of harm in another person 

(Handford, 1982, p. 295), while ‘battery’ involves any form physical contact with another 

person (p. 295). As Edwards and O’Connell (2007) note, there is often a conceptual 
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overlap between bullying and violence (p. 27) and thus it is critical to understand the 

various definitional manifestations of negative workplace behaviour to fully appreciate 

the definitional scope of workplace bullying. This Literature Review now focuses on the 

specific academic application of workplace bullying in analysis and research. 

Sociological and Other Academic Investigations of Workplace Bullying 

Academic definition of workplace bullying. 

When providing a definition of workplace bullying, sociological, and other 

academic perspectives, turn to the same basic behavioural patterns official WC sources 

assert as the core components of workplace bullying. Workplace bullying must include 

behavioural repetition (Squelch & Guthrie, 2012, p. 11), unwelcome and unwanted 

behaviour (Squelch & Guthrie, 2012, p. 11), offensive, hurtful and/or damaging 

behaviour (Mayhew et al., 2004, p. 118), with the victim powerless to avoid or stop the 

experience (Nielsen, Hetlandd, Matthiesen, & Einarsen, 2012, p. 38). For Law, Dollard, 

Tuckey, and Dormann (2011), the timeframe is clear and bullying behaviour is only 

considered ‘repetitive’ if it continues for a period of at least six months. Evans, Fraser, 

and Cotter (2014) offer a straightforward definition in their psychology-based research, 

noting, “Bullying is a complex, dynamic social behaviour that involves intent to harm, 

repetition, and power imbalance” (p. 540). Despite this apparent consistency, ‘repetition’ 

in the Industrial Relations Commission case of Inspector Gregory Maddaford v Graham 

Gerard Coleman & Anor (2004), was not required to prove an allegation of workplace 

bullying. “What occurred on this day is often described as an initiation. It is a polite term 

for bullying” (p. 323). Even apparently integral components of the definition of 

workplace bullying, such as repetition, may not serve practical application and contribute 

to the continued ambiguity of the wider concept. Nevertheless, there is scope to provide 

a useful definition. As argued by proponents of the Scandinavian school of workplace 
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bullying academia, bullying may be approached as an experience with clear elemental 

features which, while often difficult to describe or definitively confirm, may and should 

be listed and operationalised. “Bullying and harassment is seen as systematic aggression 

and violence targeted towards one or more individuals by one individual or a group” 

(Einarsen, 2000, p. 381). There are core patterns universal to the various definitions of 

workplace bullying, which emerge from the numerous ways workplace bullying has been 

operationalised in socio-psychological research (Van Fleet & Van Fleet, 2012).  

Following a consensus of academic definitions, to qualify as workplace bullying 

behaviour must be repeated, it must be unwanted, the individual must be unable to stop 

the behaviour, and the behaviour must be in some way offensive, hurtful, or damaging 

(Le Mire & Owens, 2014, p. 1032). “[W]e propose defining bullying based on three key 

attributes: goal-directed behavior, a power imbalance, and victim harm” (Volk, Dane, & 

Marini, 2014, p. 335). Adding to these basic elements, and citing one of Einarsen’s earlier 

publications, Lokke, Vie, Glaso, and Einarsen (2012, p. 165) restate their working 

definition of workplace bullying thus:  

Workplace bullying takes place when one or more persons systematically 
and over time feel that they have been subjected to negative treatment on 
the part of one or more persons at work, and where the person(s) exposed 
to the treatment have difficulty in defending themselves against these 
actions. 

Einarsen’s work is drawn upon by a significant number of academic sources (Djurkovic 

et al., 2005, p. 440; Vega & Comer, 2005; Zabrodska, & Kveton, 2013; Worth & Squelch, 

2015), along with a number of academics from the ‘Nordic School’, which has emerged 

as the most prolific source of workplace stress-related academia (Harvey, Treadway & 

Hearnes, 2006, p. 190; Vaananen, 2012). Yet, despite the prevalence of the Nordic model, 

a consistent definition remains elusive. It is difficult to compare international research 

findings due to this definitional ambiguity (Bentley et al., 2012, p. 352), and this limits 

the collective value of the academic research on the topic. Motivating this thesis’ focus 
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on arbitrators’ application of workplace bullying in official WCC case reports, the 

examination of the definition of workplace bullying is necessary, if the experience of 

workplace bullying and its place within WC is to be better understood and, ultimately, 

effectively managed to avoid the its negative effects for IWs and employers, as outlined 

in the following section.  

The potential consequences of workplace bullying. 

Workplace bullying has been linked directly to negative consequences for 

workplaces, individuals, and communities. The relationship between bullying and worker 

suicide has been identified (Johnson, 2016; Stojanova, 2015, p. 146), and this recognition 

of the grave potential consequences of workplace bullying highlights not only the 

ambiguities in its definition, but the varied ways in which attempts to address bullying 

are pursued by its victims: 

Community intolerance of, and repugnance to, bullying of any type have 
no doubt engendered an environment where its victims are increasingly 
prepared to stand up and utilise any available legal means to stop it or 
seek redress for its damaging consequences. (Le Mire & Owens, 2014, p. 
1049) 

Despite definitional confusion, sociological and other academic approaches to workplace 

bullying agree that it results in negative outcomes (Lallukka et al., 2011, p. 210). Bullying 

may result in the experience of serious psychological trauma (Malinauskiene & Einarsen, 

2014, p. 927). Additionally, the experience of workplace bullying may lead to poor 

immediate, and long-term, health outcomes (Nielsen et al., 2012, p. 40). Notable 

physiological changes occurred for the sixty-seven participants Lac, Dutheil, Brousse, 

Triboulet-Kelly, and Chamoux (2012) studied in their psychology-based investigation of 

individuals who had been exposed to workplace bullying (p. 281). Workplace bullying 

may have serious and permanent consequences for psychological health. 
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Workplace bullying results in high staff turnover rates, a damaged workplace 

culture, poor productivity, increased WC premiums, high claims costs, not to mention the 

social, physical, and psychological damage for the individuals involved (Calvey & Jansz, 

2005; Hockley, 2002, p. 32; Johnson, 2016). The implications are not restricted to the 

‘victims’, as Brewer and Whiteside (2012) conclude in their social-psychology-focused 

questionnaire study of seventy-two prison staff in the UK, where witnesses of bullying 

behaviour were also affected negatively by workplace bullying (p. 81). Nielsen et al. 

(2012) assert, “repeated and prolonged exposure to harassment [a concept they 

operationalised as identical to bullying] is assumed to shatter the target’s basic beliefs in 

justice and fairness, creating a state of anxiety and feelings of loss that subsequently have 

consequences on mental health” (p. 42). The effects of bullying may last for an extensive 

period of time, with Loerbroks et al., (2015) finding in their study of young doctors 

exposed to workplace bullying that depression was still observed three years after 

exposure to bullying (p. 169). It is the very nature of bullying as repetitious which Bentley 

et al. (2012) cite as the core problem, concluding, “the harmful impacts of bullying may 

be less about the actual behaviour per se and more about the frequency and duration of 

the behaviour” (p. 352). Workplace bullying is, therefore, a social problem, threatening 

the mental and physical health of those subject to it, and those who may witness it or 

experience it vicariously.  

The social outcome of an experience of workplace bullying is not always 

predictable, again contributing to the ambiguity of the definition and complexity of 

managing such behaviour and its outcomes. Some workplaces, such as professional 

kitchens, accept bullying as a core behavioural norm (Alexander et al., 2012), while 

seemingly mild behaviours in other workplace contexts lead to significant psychological 

injury (Kendall & Muenchberger, 2009, p. 20). At the core of this variation is the fact that 

individuals experience workplace situations differently. An injurious behaviour to one is 
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an innocuous experience for another, as outlined in the NSW Supreme Court case of State 

Transit Authority of New South Wales v Fritzi Chemler (Chemler), 2007, where a legal 

model of ‘vulnerability’ was applied to highlight individual perception and susceptibility 

to workplace bullying and psychological injury: 

In this area of law, as in negligence, the talem qualem principle is 
applicable i.e. employers take their employees as they find them. With 
respect to psychological injury there is an “eggshell psyche” principle 
which, like the equivalent “eggshell skull” principle, is a rule of 
compensation not liability. (Chemler, 2007, para. 44) 

The adapted legal principle, discussed in Chemler, is the ‘eggshell skull’ rule, which 

confirms a negligent person is responsible for harm caused even if the victim was 

peculiarly or overly sensitive to injury (Mount Isa Mines Limited v Pusey, 1971). In Nuha 

Jamil Koehler v Cerebos (2005). Justice Callinan notes, “foreseeability is not to be 

assessed by reference to a notional person of normal fortitude, but on the basis of the 

impression created by, and the other overt or foreseeable sensitivities of the actual person 

affected” (p. 55). There is thus a clear attempt by Australian courts to acknowledge the 

potentially severe consequences of workplace bullying, treating it as a serious quasi-

criminal issue which requires the intervention of the judiciary. It is this context within 

which WCC arbitrators exercise their statutory role, and share this wider legal approach 

to remedying the effects of workplace bullying.  

What causes workplace bullying? 

Sociological and other academic perspectives follow a generally individualistic 

approach to the causes of, and responses to, workplace bullying (Tuckey, 2015). Brewer 

and Whiteside (2012, p. 77), for example, confirm that most research is limited to the 

aftermath for the individual victim, an unsurprising outcome considering their statistical 

analysis found 79% of their participants had experienced workplace bullying. Such 

statistics suggest that the majority of working Australians have either bullied, been 

bullied, or witnessed bullying. The individualistic approach focuses, typically, on what 
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happens when a person is bullied. The responses of victims to bullying have been 

construed generally in terms of how the victims cope with bullying (Djurkovic et al., 

2005, p. 442). Writing about the similarities between bullying and domestic violence 

(DV), Corvo and de Lara (2010) contend that both are typically approached in terms of 

individual characteristics: “Both bullying and DV can be understood, in part, as a result 

of individual biographical victimization” (p. 188), with individuals targeted because they 

appear particularly vulnerable, seem unlikely to report or challenge negative workplace 

behaviour for cultural reasons (Glaso et al., 2007, p. 313), or targeted because of their 

apparent increased individuality and deviation from the workplace norm (Samnani, 2013, 

p. 122). Employers are thus seen as responsible for workplace bullying and, if they do not 

actively oppose bullying, are considered to bully, tolerate bullying behaviour, or role-

model bullying behaviour (Mathisen et al., 2011, p. 638). Bullies take advantage of 

organisational and managerial laxity to prey on powerless co-workers and subordinates 

(Roscigno et al., 2009, p. 1580). This individualisation of victim, and perpetrator, has the 

effect of excusing organisational, structural, and societal responsibility by placing the 

blame on ‘rogue’ individuals, and ‘inherently vulnerable’ victims.  

Yet, the alternate perspective has the potential to completely disregard the 

individual, as Bentley et al.’s (2012) management-focused academic opinion illustrates, 

“Firstly, it is important to note that only organisational initiatives can effectively control 

the bullying problem” (p. 358). The ‘only’ appears to completely remove the individual 

from the equation. Meglich-Sespicco, Faley, and Knapp (2007) concur with Bentley et al 

(2012), noting, “The sum total of an organization’s policies and procedures define its 

culture and establish the boundaries of expected employee conduct” (p. 40). In opposition 

to these perspectives is a growing recognition that victims of bullying require vindication 

(Vie, Glaso & Einarsen, 2011), ‘naming’ the behaviour and legitimising the damaging 

workplace conduct, rather than blaming workplace structure (Bentley et al., 2012, p. 352) 
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or defending its presence as the bi-product of robust management. Similarly, there is 

acknowledgement that workplace structure pervades the worker’s existence. Glaso et al. 

(2011, p. 489) found, when surveying bus drivers who work mostly in isolation, bullying 

still occurs on a regular basis and must be managed by an organisation even if 

opportunities to bully would seem unlikely.  

It seems unsatisfactory, therefore, to blame the individual for workplace bullying 

without acknowledging the workplace structure and environment (Bethelsen et al., 2011, 

p. 190). Yet, it is equally unsatisfactory to remove blame from individuals without 

qualification (Leo, Reid, Geldenhuys, & Gobind, 2014, p. 6065). The problem of 

workplace bullying cannot be countered by blaming either individuals or a toxic 

workplace structure. Rather, both potentials must be combined (Pilch & Turska, 2015, p. 

83). Franche and Krause (2002, p. 247) were keen to highlight the wider aspects involved 

in the experience of bullying, often outside the workplace:  

The value given to the working role in society will also weigh heavily in 
the decisional balance. More traditional families may foster the belief that 
a man’s primary role is as a financial provider, and that a woman is 
expected to continue to attend to other family members’ needs even when 
in recovery.  

The victims of workplace bullying also experience their victimhood outside of the 

workplace context, with family values and attitudes governing how an IW may respond 

to workplace issues. As Van De Griend, and Hilfinger Messias (2014, p. 35) confirm, 

workplace bullying is part of a much wider issue of social and gendered violence. The 

importance of complex contextual factors must therefore be acknowledged when 

examining workplace bullying. Bullying is not simply a result of individual 

characteristics, nor one of organisational structure, but, rather, bullying is the complex 

result of many intersecting factors, with its experience mediated by an individual’s 

workplace, family and cultural background amongst other things (Franche & Krause, 

2002). In addition, the experience of a workplace bullying-related injury is complicated 
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by the WC system itself (Parrish & Schofield, 2005), a system which is the product of a 

contested struggle between the interests of business, insurance, politics, medicine and 

law, potentially leading to the experience of secondary injury, as IWs navigate a 

potentially hostile and convoluted claims process.   

Extant Research Limitations and this Thesis 

The complications facing an individual claiming compensation for a bullying-

related workplace injury require detailed examination. The WC process is political, 

complex, stressful and potentially injurious, and ‘psychological injury’ is a contested 

experience which provokes much confusion and dispute. Bullying is a provocative 

concept, and individuals must navigate these compounded complexities, subscribing to 

insurance processes while attempting to recover from what might for many be a life 

threatening, or at least seriously impacting, medical condition. The experience appears to 

recast the asylum environment which Goffman (1961) notes for its ‘vicious cycle’, 

constricting patients’ healthy patterns of resistance and thereby further demonising 

anything outside accepted norms of ‘sane’ behaviour (p. 269). In WC, the victim of a 

psychological injury must continue to remain ‘psychologically injured’ to pursue a 

successful WC claim (Storey, 2009). It therefore seems unsatisfactory to argue, as Bentley 

et al. (2012) did, “only organisational initiatives can effectively control the bullying 

problem” (p. 358). The ‘bullying problem’ is much wider than many academic 

perspectives have given it credit. Given the complexities of the issue, much work is 

required before the problem is understood, let alone adequately or effectively controlled 

and managed.  

Australian sociological academia has been focused on commentary-styled 

scholarship when, in the rare instances, WC is examined. When it does look toward the 

key issues identified as problems with WC, research has been focused on ethnographic 
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analysis. Sager and James (2005), for example, interviewed six women, drawing the 

logical conclusion that a key missing element in WC is communication between key 

stakeholders. While communication may indeed be essential for all WC participants, 

research data was sourced from a single regional health service (Sager & James, 2005, p. 

133), and thus generalisations are restricted. Calvey and Jansz (2005), similarly, 

interviewed a small number of participants (eleven women), studying the very relevant 

issue of secondary bullying caused by the WC system. Calvey and Jansz (2005) 

highlighted the emotive individual experience of WC for WBRI, “Does this mean that 

WorkCover are [sic] aware that the WC process creates inordinate amounts of stress for 

some claimants? One has to wonder, particularly when they have stipulated that they will 

not provide coverage for this” (p. 297). In addition, “The claim process is a site of 

systematic social humiliation, and even abuse, for IWs, especially if their injuries are 

long-term” (Parrish & Schofield, 2005, p. 39). Such conclusions identify the negative 

experiences of WC, which in a part motivate this thesis.  

While the presence of emotional analysis is not sufficient to completely remove 

the value of a sociological endeavour (Mills, 1962), it may severely affect the quality of 

its results. Parrish and Schofield (2005) discuss one of their research participants who 

was angry about the delays of the WC system, “His GP recommended a scan that was not 

approved for thirty-five days because his employer had failed to send the relevant forms 

to the insurance company” (p. 39). A fair reason to be angry, but Parrish and Schofield 

(2005) do not discuss the wider context of the experience, particularly from the 

perspective of the insurance case manager, employer, or other key stakeholders. Parrish 

and Schofield (2005) continue to note, “Another respondent felt extremely embarrassed 

and humiliated when she was asked to remove her clothes by an assessing doctor…She 

was asked to bend over in front of him so that he could assess her back injury” (p. 42). 

While an understandable source of anger, doctors may require a disrobed bending action 



 
 

82 
  

to observe the mechanism of injury (Newman, 2012, p. 6-7; MCNSW, 2015). This 

highlights the limitations of reviewing IW’s concerns in isolation from the wider context 

of WC. For example, the guiding principles of medical examination state, “It is 

inappropriate for a practitioner to examine any part of the body without the examinee’s 

consent. This may limit the scope of the practitioner’s examination and subsequent 

report” (MCNSW, 2015, p. 2). Frustrated doctors unable to examine a patient correctly, 

may indeed devise methods of observing undressing actions which highlight, for 

example, shoulder mobility or incapacity. Much of the sociological review of the WC 

system has a tendency to labour through opinion-focused and imbalanced assessment of 

what is articulated as ‘wrong’ by those disgruntled and disillusioned by it, without taking 

the opportunity of locating potential solutions, themes, patterns and discursive practice in 

the wider context of the interacting social systems. When in the rare instances where 

sociological investigations move beyond the micro-level analysis of individual 

experience, none overcome the prescriptions of individualism and the assumption that the 

solution to resolving workplace bullying lies in the understanding of vulnerable 

individuals (Johnson, 2016), or appropriate management practice (Lopez et al., 2009). 

Literature Review Summary 

The literature reviewed in the chapter has offered an extensive overview of the 

academic literature and research examining workplace bullying from multiple 

disciplinary perspectives. This review, including its sociological and broader academic 

context, has illuminated the intersection of legal and medical discourse in disputed WBRI 

claims, prerequisite for the research undertaken in the present thesis, and highlighted 

several notable gaps. These gaps include the definition of bullying, the discourse of claim 

legitimacy, and the consequences of the medico-legal assessment of WBRI. Storey (2009) 

confirms, from a Canadian perspective which resonates with the NSW WC experience, 
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“[workers] must, in short, convince these decision-makers (family doctors, employers, 

WC Board [WCB] doctors, and medical specialists, as well as WCB adjudicators) that 

their story is the truth” (p. 154). In the WCC, disputed claims are tested and the arbitrator 

engages a merged concoction of medical and legal discourses to create an assessment of 

an individual claim’s legitimacy. In that process, the individual’s ‘truth’ is assessed and 

either authorised or discredited within a systemic frame of medico-legal expertise and 

authority. The process may affect individuals, employers, other members of the 

workplace, and other WC participants as they respond to the rearticulation of these 

discourses of WBRI claim legitimacy.  

The next chapter outlines the thesis’ approach to the examination of workplace 

bullying, specifically how WCC arbitrators exercise, and potentially exceed, their 

statutory authority to combine medical and legal evidence to reach a conclusion on the 

veracity of disputed WC claims where WBRI is alleged as a cause of injury. 
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Chapter 3 Theory 

Theorising Workplace Bullying 

This chapter examines the theoretical approach adopted in the thesis, arguing a 

Foucauldian sociological framework provides the most effective theoretical model for the 

examination of how workplace bullying is defined and managed by arbitrators in the 

WCC. Foucault’s historical studies focused on power and knowledge, and how these 

concepts combined to create an experience of social governmental authority, providing a 

theoretical framework for uncovering the hidden power-relations which shape often 

negative individual social experiences (Brewis, 2001; Foucault, 1976). In this thesis, the 

official texts created by WCC arbitrators are analysed in the context of the discursive and 

statutory parameters which shape and define the WCC arbitrators’ decisions and statutory 

decision-making processes. This provides an alternate focus on workplace bulling, in 

place of more individualistic approaches to the topic, typically adopted by sociologists 

and other academics. This chapter outlines these current theoretical approaches to 

workplace bullying, before highlighting the strengths and limitations of the thesis’ 

Foucauldian approach to the analysis of workplace bullying and the WCC management 

of WBRI claims.  

Sociological approaches to workplace bullying. 

Specific sociological examinations of workplace bullying, whilst limited, adopt a 

variety of theoretical perspectives, with conflict theory and Foucauldian post-

structuralism emerging as two of the main theoretical approaches. Roscigno et al. (2009), 

for example, apply a conflict-theory theoretical position, emphasising the interaction of 

power-relationships in workplaces and the organisational structures which might 

perpetuate or even cause workplace bullying. This approach is elaborated further in the 
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same authors’ analysis of sexual harassment (Lopez et al., 2009), where the influence of 

Weber and Marx was identified in support of a conflict-theory approach to the detection 

of male-dominance in workplace power imbalances. Van de Griend and Hilfinger 

Messias (2014) follow a similar conflict-theory approach, but one more aligned with a 

theory of organisational violence, to investigate the intricacies of interpersonal workplace 

violence manifested as workplace bullying. Such theoretical approaches offer an insight 

into workplace bullying behaviour, but are limited to the experiences and characteristics 

of the specific individuals involved. 

Alternatively, Samnani (2013) adopt a Foucauldian ‘cognitive consistency theory’ 

approach, focusing also on power in the workplace. Samnani (2013), however takes a 

psycho-social approach to concentrate on how individuals respond to workplace bullying 

based upon their ‘individualistic’ or ‘collectivist’ personality trends. In contrast, but 

maintaining a core focus on power and workplace interaction, a Foucauldian theoretical 

approach is engaged by Brewis (2001) in her investigation of workplace sexual 

harassment, examining the dominant discourses of appropriate behaviour which frame 

the experience of workplace negativity. Johnson (2015), similarly applies a Foucauldian 

theoretical model, but to individual experiences of workplace bullying and how they 

might be managed and resolved through organisational leadership. A clear pattern 

emerges, despite the limited sociological analysis of workplace bullying, focused on the 

relationship between workplace bullying and workplace interactional power. Sociological 

investigation has attempted to highlight these factors, but has been restricted to micro-

level and individualised analyses of IW experiences. 

A-theoretical approaches to workplace bullying. 

Many of the wider academic approaches to workplace bullying have adopt an a-

theoretical position, providing little more than simplistic commentary on the topic. This 
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is particularly noticeable in early examinations of the subject, with many authors, such as 

Barth (1990) and Gice (1993), providing analytical descriptions of types of claims seen 

by insurance companies. Their goal was to offer information to worried employers, with 

no attempt to provide any robust academic assessment of the issue. Later academics, such 

as Einarsen (2000) and Squelch and Guthrie (2012), adopt similar a-theoretical positions 

in reviewing the general problem of workplace bullying and ways of defining it or 

understanding its implications. A-theoretical approaches are useful when they offer an 

overview of issues, definitions and potential solutions. To illustrate, La Van and Martin 

(2008) provide definitions of various formal and informal organisational techniques 

managers may use when responding to workplace bullying. In the absence of a theoretical 

platform, however, such claims can be misinformed and even arguably flawed 

(Mearsheimer & Walt, 2013, p.430). While providing valuable information on the extent 

of workplace bullying and offering potentially useful context-specific solutions, a-

theoretical approaches remain limited in their ability to provide robust analysis of the 

issue and remain localised and unavoidably narrow in their applicability (Mearsheimer & 

Walt, 2013).  

Health-science approaches to workplace bullying. 

Psychology and related health-sciences provide the theoretical basis for many 

academic investigations of workplace bullying. These approaches typically follow a 

positivist model where researchers collect quantitative data through survey instruments 

to reveal patterns relating to victims and perpetrators of workplace bullying. Brewer and 

Whiteside (2012), for example, use standard multiple regression analysis to describe the 

apparent negative consequences of bullying for the individual, while Malinauskiene and 

Einarsen (2014) use statistical analysis to argue that bullying should be viewed as an 

occupational trauma rather than a disease. Vie et al. (2011) note the presence of victim 
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self-perception as a key ingredient in injuries caused by workplace bullying, highlighting 

the individualism promoted by this general psychological and health-science approach.  

Empirical epistemology, assuming facts are discoverable through quantitative 

analysis (Athens, 1997), promotes the analysis of workplace bullying as it, 

predominantly, affects individuals. The results again focus on individuals who face a 

heightened risk of workplace bullying (Glaso, Bele, Nielsen, & Einarsen, 2011); those 

who are more likely to be injured in consequence of the experience of workplace bullying 

(Glaso & Notelaers, 2012; Reknes et al., 2014); individuals for whom psychological or 

physiological health issues may contribute to a risk of victimhood (Lallukka et al., 2011); 

and particular work-roles which may involve a greater risk of exposure to harm (Mathisen 

et al., 2008). The psychology-based health-scientific theoretical approaches focus on the 

individual, leading to insightful analyses within the confines of psychology practice. They 

allow the construction of human resources models of intervention, allowing practitioners 

to assess the ‘causes ‘of bullying-related harm, and providing a model for the redress of 

harm. The key limitation of this theoretical approach, however, is that it moves little 

beyond self-reported indices of harm or concern. The experience of the individual is the 

primary focus with little or no applicability of findings to the wider implications of 

workplace bullying for organisations, medical practitioners, or society. 

Organisational management approaches to workplace bullying. 

Taking the psychology-focused academic material a step further, most academic 

approaches to workplace bullying follow a health and psychology-informed path. This 

results in a constructivist account of workplace culture, whereby group behaviours are 

identified and proscribed to avoid or manage workplace bullying. Studies, such as the one 

conducted by Samnani (2013), draw on a variety of positivist and quantitative statistical 

analyses, and occasional qualitative elements, to examine workplace culture and 
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organisational interaction. These approaches move away from a focus on the individual 

to an almost exclusive focus on organisations, mirroring the wider trend of industrial 

sociology which has grown to identify the individual as ‘subject’ within the control of 

bureaucratic, positional power (Simpson, 1989, p. 578). The result is the complete 

excision of the individual from the issue. “Firstly, it is important to note that only 

organisational initiatives can effectively control the bullying problem” (Bentley et al., 

2012, p. 358). The individual is not responsible, the individual cannot manage or address 

the issue. Even when individuals are acknowledged, their actions are not personal, but 

rather reflect the specific parameters of their organisational environment. As Bethelsen, 

Skogstad, Lau, and Einarsen (2011, p. 190) asserted, “Most employees who experience 

bullying stay in their present position, at least two years after first reporting being exposed 

to bullying, which may indicate that the forces to stay in the organisation are very strong.” 

Thus, a ‘workplace health and safety model’ develops, whereby law must intervene, 

requiring organisations to protect workers incapable of standing up against workplace 

bullying, by instigating organisational-level policies and programs for safety management 

(Djurkovic et al., 2005). An almost complete diversion away from individual experience 

is the consequence, through the assumption that workplace bullying is a workplace 

structural problem. 

The positivist theoretical approaches applied to workplace bullying through the 

organisational psychology model create narrow and workplace specific conclusions, 

limiting the wider application of research based on such theoretical perspectives. Cause 

and effect is rarely clear and the conclusions drawn from such data are limited to the 

specific workplace examined (e.g. Alexander et al., 2012). The dichotomy of agency and 

structure underpins these positivist research tasks (Veenstra & Burnett, 2014, p. 190), and 

it appears difficult to find a compromise. A consensus emerges that individuals and 

organisations contribute to the issue of workplace bullying (Bentley et al., 2012), and it 
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is impossible to completely discount the import of each group in locating potential 

workplace solutions. Healthy individuals will arguably encourage a supportive work 

environment, and a supportive work environment will, most likely, influence better 

individual health (Allender, Colquhoun, & Kelly, 2006, p. 85). Alexander et al, (2012) 

assert what may be ‘bad behaviour’ in general is not always ‘bad’ in context. Rather, 

“some kitchen behaviour, despite its apparent extremeness, is a facilitator of cohesive, 

highly functioning teams” (Alexander et al, 2012, p. 1253). Subjective interpretation 

emerges as a key element of workplace bullying, infused as it is, with the notion of 

subjectivity and context (Chemler, 2007). Organisational-academic approaches, firmly 

entrenched in the scientific-positivist theoretical model (Gready, 2013, p. 1342), wrestle 

with this dichotomy of individual versus collective responsibility, but cannot overcome 

the presence of the individual as ‘victim’, or the organisational structure’s involvement 

in the experience of bullying and its aftermath. Nevertheless, “Coping with bullying is a 

consequence that is often borne by the individual rather than the organisation” (Leo et al, 

2014, p. 6064). There are layers of inequality, powerlessness and subjective experience 

which defy a statistical analysis of workplace bullying, which the organisational 

psychology model cannot theoretically infiltrate without acknowledging the experience 

of individuals in WBRI.  

Legal scholarship approaches to workplace bullying. 

Charged with the task of protecting vulnerable workers, the law and legal 

scholarship has made a substantial contribution to the academic analysis of workplace 

bullying. Law remains dominated by theoretical formalism, which reflects positivist 

empiricism by confirming law is manifested in legislation and may be ‘discovered’ and 

interpreted correctly though the application of concrete legal principles (Rubin, 2010). 

Legal academia has increasingly developed into what Rubin (2010) terms ‘empirical legal 
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studies’, a merging of law and economics based on micro economics and individualism 

(p. 127). The result is a continued focus on “penumbral” (Edgeworth, 1989) cases, where 

judicial officers re-evaluate and re-apply key legal principles to manage new and 

emerging factual situations (Hall & Wright, 2008). It is a form of prescriptive (Simon, 

1994, p. 951), a-theoretical content analysis (Le Mire & Owens, 2014). “The juridicial 

field thus enables the law, and its legally sanctioned protagonists, to define and resolve 

conflicts according to its own principles and rules of engagement” (Smith, 2000, p. 283). 

The legal profession thus assumes the authority to interpret and apply law, relegating 

other specialist areas, such as psychology and health science, to an informative or expert 

role in the resolution of social problems.  

The key limitation of the legal academic perspective on the topic of bullying is its 

inability to offer more than an overview of legal principles and how they have been 

applied in the past, typically based on the analysis of ‘important cases’ which establish 

precedent (Hall & Wright, 2008). For example, Chan-Mok, Caponecchia, and Winder 

(2015) confirm Australian anti-bullying legislation is immediately ineffective in stopping 

bullying because it can only be used once bullying has occurred and the damage 

experienced (p. 454). Worth and Squelch (2015) argue, similarly, recent Australian legal 

attempts to address bullying through amendments to the Fair Work Act 2009 have failed 

to achieve their goals of protecting workers from bullying because the resulting cases 

have demonstrated individuals have difficulties accessing appropriate or even useful 

remedies (p. 1041). Thus, the ‘important case’ model allows the historical examination 

of law’s progression on the issue of workplace bullying, able to identify key areas of 

potential future development or present concern (Stojanova, 2015). However, it is 

effectively limited to the analysis of historically applied legal principles and precedent 

(Hall & Wright, 2008), rather than the analysis of dynamic and systematic legal response 
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to the social problem of workplace bullying, which this thesis argues is critical in the 

examination of WBRIs. 

The Foucauldian Theoretical Approach 

Various theoretical perspectives are employed in the analysis of workplace 

bullying. Research targets the psychological consequences for the individuals involved 

in, and the organisational implications of, workplace bullying. However, from a 

sociological perspective, the academic analysis of workplace bullying remains limited. 

Missing, in particular, is an account of the political and social implications of workplace 

bullying, the potential structural and social causes of workplace bullying, and the role of 

expert knowledge and power in creating and sustaining the concept of workplace bullying 

within the legal mechanisms designed, or conscripted into, managing the problem. This 

section outlines the value of the Foucauldian method for the examination of workplace 

bullying and its management the WCC, examining the implications of applying 

Foucault’s theoretical approach.  

Foucauldian theoretical application. 

Foucault analysed discursive practices, the rules and social constructions within 

which a social system could define and manage individuals, looking for patterns which 

identified common experiences of power, knowledge, and governmentality (Foucault, 

1961; Foucault 1976; Foucault, 2004). These experiences could, in turn, reveal the 

derivation of social authority, and illuminate the social processes underpinning social 

legitimacy and individual subjugation to often misplaced authority (Hassard & 

Rowlinson, 2002, p. 635). Foucauldian methods are applied to analyse various topics, 

such as historical case studies of school institutional power (Hassard & Rowlinson, 2002), 

the authority and influence of university research ethics committees (Hammersley & 

Traianou, 2014), the subjectifying experience of higher education (Ball, 2010), and 
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Aboriginal sovereignty and legal conceptualisations of ‘whiteness’ in Australian law 

(Moreton-Robinson, 2006). Common to all is the analysis of power and how it is 

discursively exercised by authoritative groups and other individuals throughout society. 

This follows Foucault’s rejection of ‘sovereign’ power, and the identification instead of 

power diffused throughout society through authoritative ‘gazes’ and individuals’ ability 

to legitimate and authenticate ways of understanding and determining reality and truth 

(Fox, 1998). For Moreton-Robinson (2006), this Foucauldian approach is applied to the 

ways in which authoritative figures, such as politicians and judges, framed Aboriginal 

identity through a judicial discourse, which ultimately shaped a social ‘knowledge’ of 

Aboriginality, influencing individual identity, and social experience. This mirrors 

Foucault’s application used in the current thesis to analyse how authoritative accounts, 

manifested in the official case reports authored by WCC arbitrators, shape the potential 

experience for everyone involved by creating a discursive social image of workplace 

bullying and the ‘bullied worker’. 

A core feature of all Foucauldian research is its conceptualisation of power as a 

discursive concept, used not to critique or prescribe social reality, but to identify patterns 

of legitimacy which shape who can make important social decisions, and the nature of 

those decisions. Despite assertions to the contrary, Hammersley and Traianou (2014) 

confirm Foucault could not completely reject historical or methodological context, 

because the removal of one context necessitates the installation of another (p. 228). There 

is, thus, a distinct Foucauldian theoretical method, which seeks to identify hidden 

manifestations of power and knowledge, traceable in text. Power (2011) identified this 

theoretical method as the ‘Foucault effect’, whereby the ‘spirit’ of the Foucauldian 

enterprise, may be applied to various sociological topics and methods, without necessarily 

strict adherence to Foucault’s original genealogical and historiographical methods. 

Foucault did not study social experiences, such as the medical and legal application of 



 
 

93 
  

‘madness’ (Foucault, 1961), to understand what madness was, or to provide social 

solutions to the ‘problem’ of madness Rather, Foucault analysed such social experiences, 

looking at the way those in power justified and legitimised their authority, to ‘discredit’ 

the supposed ‘truth’ that madness is an objective reality (Gutting, 1989). Thus, this thesis 

cannot use Foucault to identify an exact and universal definition of workplace bullying, 

not to prescribe the correct way of managing WBRI claims. Rather, the Foucauldian 

method allows an analysis of the implications of the definition of workplace bullying, and 

an examination of the discursive practices which create legitimacy in the WCC, by 

examining how powerful decision-makers, WCC arbitrators, articulate their authority and 

the legitimacy of their decisions. Through the application of Foucault’s concepts of 

power, knowledge, and governmentality, the WCC process can be analysed, the role of 

the arbitrator examined, and the resulting ‘subject individual’ illuminated, to reveal the 

potential systemic and discursive implications of the WCC’s statutory management of 

WBRI claims.  

The following sections outline the theoretical elements underpinning sociological 

examination of workplace bullying, all under the heading of ‘power’, before turning to 

the specific implications of applying Foucault’s theoretical approach, discussing 

Foucault’s approach to power, knowledge, and governmentality, examining the benefits 

and limitations of applying a Foucauldian method to the analysis of official text.  

Power. 

Power emerges as a key theoretical concept, common to almost all academic 

approaches to workplace bullying. Whether it is argued that bullying is the result of an 

individual’s abuse of workplace power or inherent structural inequality in the workplace, 

or whether the remedy for workplace bullying is obscured by powerful discourses of 
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authority and legitimacy (Roscigno et al., 2009, p.1562), power exerts a constant 

theoretical presence.  

For sociologists, power is often defined instrumentally as the proactive ability of 

an individual or group to achieve a goal or purpose, to, “carry out his own will despite 

resistance…” (Weber, 1978, p. 53). “Having power over others is to control their 

activities” (Corra, 2005, p. 48). Typically structured around a hierarchical and ‘sovereign’ 

political frame (Locke, 1952), power, in this view, is conceptualised as a social resource, 

capable of allowing certain individuals to achieve their ‘goals’ at the potential detriment 

to others (Blau, 1964). Such power requires a hierarchical structure where individuals are 

able access increased levels of power in accordance with their hierarchical social, or 

workplace, status (King, 2012, p. 435). This resource is identified as a key element of 

workplace bullying, allowing the domination or oppression of others (Zeitlin, 1973, p. 

87), and perpetuating exploitative relationships (Rose, 1999, p. 55). Such a view of power 

and its role in workplace bullying reflects the academic analyses of the workplace contract 

noted in the Literature chapter (Carrigan, 2003), with the causes of workplace conflict 

attributed to the inherent negativity of the socially-structured power imbalance 

unavoidably encountered in the relationship between employer and employee. 

Foucault, in contrast, dismisses the assumption of an exclusively hierarchy-based 

conceptualisation of power. “In fact, Foucault argues that the analysis of modern power 

should drop the assumption of a centre of power in general” (Biebricher, 2007, p. 225). 

The ‘sovereign’ figure, historically powerful through property ownership (Foucault, 

1991b, p.90), and exemplified by the positional authority of the judge or arbitrator in 

WCC cases, is conceptually insufficient to capture the extent of social power. Power, for 

Foucault, rather than being something owned or used as a resource by individuals, is a 

discursive social force that, “produces reality; it produces domains of objects and rituals 

of truth. The individual and the knowledge that may be gained of him belong to this 
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production” (Foucault, 1976, p. 194). Foucault’s concept of power thus steps beyond the 

individual’s status, characteristics, or attributes. Power is not an individual, transactional 

experience. Rather, power is a ‘glue’ or binding force which mediates all social 

experiences and interactions. As Alcoff (2013, p. 214) confirmed, “Foucault wanted … 

to get us to rethink how we understand power, to think of it not as a quantity that can 

accrue to institutions as if stored in a vault, but as a more fluid operation that structures 

possibilities for action in a given domain” (Alcoff, 2013, p. 214). When examining 

workplace bullying, the concept of hierarchical, or sovereign, power may be useful in 

representing an individual’s ability to dominate or exclude others, such as the WCC’s 

arbitrator’s statutory authority to allow or exclude evidence. In its wider Foucauldian 

analysis, power allows an understanding of how WCC arbitrators define and manage their 

statutory obligations, and how they justify deviation from these obligations in reaching 

an authoritative decision.  

Foucault’s approach to power did not exclude the hierarchical model of power 

and authority, and this underpins Foucault’s key departure from the postmodern 

perspective he is often mistakenly assumed to follow (Kent, 1996, p. 98). Foucault wanted 

to encourage a wider understanding of how power could work in society through 

structure, discourse, individuals, and institutional practice. Postmodernists are instead 

concerned to note that there is no singular source of social power (Allen, 2000; Diaconu, 

2014, p. 167), and that the concept of power can only be reliably used as a method of 

critique, to identify who might be exercising a form of authority in a particular context 

(Margolis, 1993, p. 53). When all social relationships can, “be described in terms of their 

‘power’ dimensions” (Dennis & Martin, 2005, p. 209), the concept of power becomes a 

myriad of competing experiences, with no universal or generalizable source of power. 

Yet, this vague and contextually dispersed understanding of power was as limited, for 

Foucault, as the purely hierarchical model of power. Foucault acknowledged hierarchies, 
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structures and laws (Schmidt, 2008, p. 311), noting their presence in such institutions as 

mental health clinics (Foucault, 1961) and prisons (Foucault 1976). Power is hierarchical 

and structural, but it is much more. It is a very real and diverse experience, and one which 

often covertly infiltrates and guides all aspects of society and social research (Prichard, 

Jones, & Stablein, 2004, p. 223). ‘Power’ may be a tool of critique (Harwood & 

Rasmussen, 2007, p. 34), a tool capable of dislodging assumptions and discursive 

fallacies (Brewis, 2001), but it is also a concept capable of accounting for structured social 

realities. 

The Foucauldian sociologist positions power as a creative and dynamic social 

force exercised through discursive practice, defined in broad terms as the rules and 

practices shaping society (Foucault, 1969). “The discursive processes alone help explain 

why certain ideas succeed and others fail because of the ways in which they are projected 

to whom and where” (Schmidt, 2008, p. 309). The Foucauldian researcher thus procures 

analytical methods which can trace the ways power is exercised across historical 

manifestations of discourses; such as those justifying criminal punishment (Foucault, 

1976), the treatment of madness (Foucault, 1961), and the social acceptance of sexuality 

(Foucault, 1984). Rather than the postmodern assumption of a multiplicity of legitimacy 

and authority with no identifiable or stable source of power (Allen, 2000, p. 181; Delanty, 

1997, p. 33; Margolis, 1993, p. 53), poststructuralists confirm the presence of multiple 

potential authorities, such as medical and legal perspectives. Each potential authority may 

combine to create meaningful and relatively stable systems of legitimacy and authority 

within an organisation or social system (Abel, 2005, p. 499). Thus, while the 

postmodernist sees ‘power’ as a concept useful for the identification of diverse elements 

of power, the poststructuralist locates, as a result of the same multiplicity of sources, 

stable and concrete power-based social structures which perpetuate a form of ‘social 

reality’. In the WCC, for example, many sources of authority, such as medical opinion 
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(Smith, 2000, p. 285), social attitudes, political policy (Galligan, 1990, p. 54), academic 

positions, and cultural expectations may contribute to a final claim decision (Liu, 2015, 

p.6). In doing so they create a stable experience of claim legitimacy, which may be 

applied to all future WC recipients. There are thus multiple potential sources of power, 

all possessing the capacity to shape social experience through discursive practice 

(Foucault, 1969; Vargova, 2007, p. 421). The Foucauldian approach requires the 

sociologist to uncover the nature of such discursive practice as it shapes the parameters 

of individual and systemic social interaction and, therefore, potentially shapes the context 

and experience of the WBRI as arbitrators manage competing forms of power in the 

WCC.  

Foucault’s concept of power has been the subject of extensive criticism, primarily 

relating to the anti-hierarchical notion of power associated with Foucault’s approach. 

“Consequently, Foucault’s conception of power and governmentality not only beheads 

the King; it…gives rise to the notion that humanity can never escape from systems of 

power” (Kerr, 1999, p. 175). Yet, as Ettlinger (2011, p. 549) argues, it seems implausible 

to consider, in the alternate, that any ‘king’ or other hierarchical source of power could 

be any more escapable than Foucault’s model of power and authority. In addition, 

Foucault’s anti-establishment critique is charged with posing a destructive threat to social 

stability. “Part of what Habermas objects to about Foucault’s genealogy is that it cannot 

provide a guarantee of its own freedom from dangerous uses” (Simon, 1994, p. 959). 

Perhaps Foucault’s politics of the self is simply too provocatively ‘puzzling’ (Allen, 2011, 

p. 44). Yet, to dismiss Foucault’s account of power as dangerously anti-social is to 

misunderstand his intention to understand power as something both controlling, but also 

potentially politically inspiring. The individual, with, “each statement considered true 

exerts a certain power and it creates, at the same time, a possibility” (Foucault, 2007, p. 

71). An individual’s development of self is an ongoing process, shaped by what 
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authoritative sources allow or prohibit (Butler, 2004, p. 190). Reynolds (2004) sees this 

as a pragmatic element in Foucault, noting, “our ontological states are formulated through 

problematizations and practices; they are not handed over to us a priori. Only we, as 

embodied, thinking beings who act, can make ourselves what we are” (p. 962). Resistance 

is a possibility when the full nature of social power is revealed (Smart, 1982, p. 137), and 

Foucault’s account of power allows a consequent examination of hierarchies, an 

acknowledgement of hidden patterns of social power, and grants the individual the 

opportunity to identify, and potentially resist, that power.  

Implicit in critiques of Foucault’s vision of power is the concern that Foucault’s 

approach is anti-theoretical, creating potential issues for the researcher seeking to apply 

a Foucauldian theoretical perspective. Social theory is traditionally associated with a 

claim to universal generalisation, “All theories must be universal because they claim to 

apply to all cases within their scope without specific exceptions. This bold claim is 

necessary, for without it theory would be limited to particular times and places” (Willer, 

1996, p. 328). Foucault’s critiques of social institutions are often considered restricted to 

their specific context, treated as historical analyses with limited contemporary application 

(Dean, 1994, p. 167). Indeed, Foucault’s defenders confirm the limits of context, with 

Simon (1994, p. 960) noting, “Foucault never tried to assemble a comprehensive system 

that addressed both a theory of society and one of knowledge.” However, it would be a 

mistake to overlook the applicability of Foucault’s historical analyses to contemporary 

experiences. “Experience is always mediated and shaped by prior textual and cultural 

understandings that are reinscribed in the social text” (Denzin, 2009, p.171). Every 

contemporary discursive experience holds traces of past discursive practice, authority and 

power. The Foucauldian approach requires the researcher to identify traces of power in 

texts and discourse, and while the resulting analysis will always be contextually limited, 

elements of power and authority combine to create, as illustrated in the application of 
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legal precedent or medical discourse, stable and often universal social experiences (Allen, 

2011, p. 48). 

Knowledge. 

Foucault’s view of power has significant implications for the analysis of 

individuals and their journeys through social systems and institutions, such as WC and 

the WCC. Foucault located his general theoretical approach to power within the larger 

conceptual framework of ‘biopower’ (Zoller, 2003, p. 190), asserting a core ingredient of 

power lay within the individual. The individual, rather than simply learning how to 

behave by copying the behaviour of others or through formal instruction (Durkheim, 

1933), is alternately the subject, object, and expert of knowledge, and therefore complexly 

implicated in their own subjugation to power (Raby, 2014, p. 83). The key theoretical 

implication of Foucault’s concept of power is that power is, “most productive in the ways 

it infuses people’s knowledge, dispositions, understandings, conceptualizations, 

interactions, and relations” (Wachs & Chase, 2013, p. 114). Power cannot be understood 

without analysing the ways in which individuals interact with power, and a key aspect of 

that interaction involves the application of knowledge. Knowledge includes, amongst 

other things, the ways in which information is captured, understood and ‘created’ as 

evidence of ‘truth’ or ‘social reality’ (Foucault, 1991a, p. 59), which in turn shapes the 

ways in which individuals can act, behave, and understand themselves (Moreton-

Robinson, 2006). 

The way knowledge is located and applied in society through discourse creates 

the parameters of acceptable individual behaviour. “These discourses allow people to 

understand themselves, and relate to others, in particular ways. For example, discourses 

of madness allow people to position themselves as ‘mad’ or ‘sane’….” (Ball, 2010, p. 

92). As a result, the development of identity occurs as individuals apply knowledge to 
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categorise and position themselves in society, an experience mirroring Goffman’s identity 

management (1959) and Butler’s (1990) gender performance. “The self is a process of 

selecting, incorporating and unifying disparate and “exterior” elements; it is not an 

“interior” substance or some nuclear essence” (Reigeluth, 2014, p. 247). The individual 

becomes a conduit of social power, assuming a role in the perpetuation of authority and 

legitimacy, and either acting subject to that authority and legitimacy or risking being 

labelled as ‘deviant’ (Becker, 1963). In all social situations, ‘knowledge-gathering’ is a 

social experience where the individual is created and managed (Haggerty & Ericson, 

2000, p. 615). For example, a ‘legal professional’ is created when an individual receives 

a legal education and is subsequently employed in a legal role, such as that of a WCC 

arbitrator; an experience mirrored in other professions and social situations (Ball, 1994). 

Similarly, the ‘sexually harassed person’ is created by the circumstances in which certain 

behaviour is determined as right or wrong, whether by the victim, police, or other social 

mechanism (Brewis, 2001, p. 38). The ‘bullied individual’ is another potential example 

of this conflict process (Mayer, 2012), with the individual subject ‘created’ (Moreton-

Robinson, 2006) through the gathering and structuring of knowledge.  

Foucault’s vision of the individual has not been well received by his critics. Much 

of the criticism is centred on the concern that Foucault’s vision is overly deterministic, 

creating a passive individual who cannot escape the intrusion of society. “If Foucault 

really supposes he has in this way worked out the origin of human subjectivity, then he 

must have been led astray by a very crude version of behaviorism that represents psychic 

process as the result of constant conditioning” (Honneth, 1994, p. 162). Vallas (2006) 

concurred, noting Foucault’s approach to autonomy is completed, “in so overbearing and 

frequently deterministic a manner as to lose sight of the precarious quality that inheres 

within the rites of selfhood one finds within contemporary social life” (p. 1687). 

Individuals, if this interpretation of Foucault is accepted, may thus be locked into a pattern 
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based on a crude determinism, capable of gaining knowledge, but only to further submit 

to the perpetuating authority of the dominant social discourse (Jiminez-Anca, 2013, p. 

38). Thus, the bullied worker may have little opportunity to be anything but a ‘bullied 

worker’ (Storey, 2009), leaving little room for self-managed identity.  

Unsurprisingly, while the polarity between autonomous rationality and social 

determinism underpins the majority of philosophical and sociological inquiry and opinion 

(Smart, 1982, p. 121), it is very difficult to sustain a pure argument for either position. 

Even symbolic interactionists, focused so intently on individual autonomy and the 

importance of individual interpretation and meaning creation (Blumer, 1998), 

acknowledge the limitations placed upon individuals by social structure (Sundin & Fahy, 

2008, p. 21). In addition, there is always, “the possibility of false consciousness” (Beck, 

2000, p. 168), ready to disrupt the pure progression of rational choice through mistaken 

belief (Blumer, 1998, p. 24). For Burbank and Martins (2009), Foucault’s individual is, 

if not a completely ‘authentic’ representation of an individual, then at least a ‘realistic’ 

subject reflecting the pressures placed upon him or her from social systems and 

institutions (Burbank & Martins, 2009, p. 34). As Craib (1992) confirms of the battle to 

negotiate such precarious and opposing definitional categories, “perhaps the best we can 

hope for is to ride them without falling off and being trampled underfoot” (p. 193). The 

individual may remain, “tied to prescribed identities” (O’Grady, 2004, p. 91); yet the 

individual emerges as one who navigates a precarious situation of external pressure with 

at least some degree of autonomy in gathering and applying knowledge.  

Critical to Foucault’s theoretical approach is the role of the individual in 

generating knowledge, and it is this element which proves most relevant for the 

examination of workplace bullying as it managed by WCC arbitrators. The operation of 

a social system requires the participation of certain expert social actors. The legal system 

offers a useful illustration. Moore’s (1993) Foucauldian study of US employment law 



 
 

102 
  

confirms that legal decision-makers, in the industrial relations context, are, “both expert 

and judge, called upon to “balance” the competing claims of labor and management in a 

neutral arena, relying on social scientific claims as well as authority that flows from the 

contract” (p. 172). The expert decision-maker appears to carry the systemic authority to 

make a decision, and thus perpetuate the authority of the social system with every decision 

(Smith, 2000). WCC arbitrators are therefore tasked with not only fulfilling the statutory 

requirements of their role, but also upholding the legal authority of the WCC process and 

structure. Yet, as noted above regarding power, no hierarchical authority is as 

straightforward as it may appear. Rarely does a purely totalitarian institution exist where 

“The regime’s omnipotence is validated when people can be made to say whatever the 

rulers want them to say. Breaking subjects’ mental and moral integrity is an important 

step in their subjugation” (Los, 2006, p. 85). Rather, as Ettlinger (2011, p. 549) confirms, 

social institutions, such as the WC system, are comprised of individuals, often experts, 

who, “produce and reproduce norms,” potentially to the disadvantage of those who are 

forced to experience the institution. 

This expert knowledge is far reaching. Experts have the capacity to alter social 

experience. “In my opinion, the years 1940-1950 should be chosen as dates of reference 

marking the birth of this new system of rights, this new morality, this new politics and 

this new economy of the body in the modern Western world” (Foucault, 2004, p.  7). 

Scientific advancements and the after effects of World War Two created a social 

environment where certain ‘experts’ views came to be authoritative. The doctor’s 

assessment carried power, as did the labelling of issues as ‘medical’, ‘health’, and 

‘illnesses’ (Osborne, 1992, p. 64). Foucault found the progress of this ‘medicalisation’ 

disturbing, confirming, “What is diabolical about the present situation is that whenever 

we want to refer to a realm outside medicine we find that it has already been medicalized” 

(Foucault, 2004, p. 14). Foucault observed this medicalisation in the treatment of madness 
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(Foucault, 1961, p. 256) where, while the subject of knowledge does not change, the 

political value of knowledge changes dramatically (Foucault, 1991a, p. 67). Thus, 

madness was transformed from a religious to a medical issue, with subsequent medical 

power increasing the political authority of medicine to regulate society. The medical 

authority thus ‘creates’ illness, often stepping outside its scientific role and into the 

medico-legal and political realms, as was noted in the Literature chapter with respect to 

Weil’s disease and coal dust exposure, challenging the supremacy of other expert domains 

such as law. “It is a curious paradox to see medical practice enter the uncertain domain 

of the quasi-miraculous, at the very moment when the knowledge of mental illness tries 

to assume a positive meaning” (Foucault, 1961, p. 260). Once authority has been given 

through, for example, the discovery of antibiotics and medicine’s correlative and 

exclusive claim to be able to safeguard health (Foucault, 2004, p. 7), or the establishment 

of the ‘legitimate psychological injury claim’ through WC processes, the institutional and 

systemic power is able to expand.  

The expert is the key conduit between information, power, and the individual. 

Foucault (1976) outlined the expert’s role of examination as part of the authoritative 

application of knowledge: “It is a normalizing gaze, a surveillance that makes it possible 

to qualify, to classify and to punish. It establishes over individuals a visibility through 

which one differentiates them and judges them” (p. 184). The expert collects information 

and classifies individuals (Vallas, 2006, p. 1687). Leary (1995) noted a key shortcoming 

in such a classification system, confirming that, “Because a given behaviour can usually 

be interpreted in more than one way, people run the risk of conveying images other than 

those they wanted to make” (p. 11). While writing from a symbolic interactionist 

perspective, Leary’s concerns mirror the underlying assumptions of the Foucauldian 

model of human agency. A particular type of ‘normal’ is the result of the normalising 

gaze. Often what is considered ‘normal’ will be determined by the attitudes of a majority 
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group (Kuhn, 1970, p. 2000), marching society towards Bakhtin’s ‘monoglossia’ 

(Bakhtin, 1968), where the dominant view begins to become the only available view. 

Understandably, ‘normal’ may not always be helpful to a minority, or even the majority 

(Brewis, 2001). Thus, the Foucauldian approach requires the analysis of discursive 

practice, asking what things can be known of a given subject in a given context (Foucault, 

1969, p. 74), and, for example, through examining how arbitrators manage the evidence 

before them, uncovering often invisible social ‘norms’ which govern the experiences of 

individuals (Cohen, 1985, p. 196) as they encounter experts, knowledge and power. 

Through identifying the parameters of discursive knowledge, this thesis uses such a 

Foucauldian approach to identify how the structural processes of the WCC may shape the 

IW, by establishing particular behavioural requirements or characteristics. By 

understanding these expectations, identifying how the WC system, through the 

application of knowledge, may impact IWs and other WC participants, this thesis analyses 

the definition of workplace bullying, and the wider WCC process led by the arbitrator to 

assess claim legitimacy, to examine the sociological implications of the WBRI claim.  

Governmentality. 

Together, Foucault’s concepts of power and knowledge combine to create a 

unique vision of the regulation of society, which Foucault labelled governmentality. 

Governmentality is, “The ensemble formed by the institutions, procedures, analyses and 

reflections, the calculations and tactics that allow the exercise of this very specific albeit 

complex form of power…” (Foucault, 1991b, p. 102). This power is a hybrid form, with 

governmentality reflecting a complex interweaving of discourses created as the result of 

expert knowledge, social rules, practices and techniques, by which social systems and 

institutions collude in governing individuals (Hope, 2015, p. 844; Lemke, 2002, p. 55). 

For example, the legal profession has come to rely upon medicine to define and assess an 
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individual’s competence to be involved in a trial, thus combining legal and medical 

discourse (Nessa & Malterud, 1998, p. 397) into a new medico-legal expertise. As areas 

of expertise merge, defining the ways individuals may exist under their authority (note, 

for example, the labelling of individuals as ‘mentally ill’), their collective effect on 

society forms the focus of Foucault’s governmentality. 

Governmentality emerged from Foucault’s analysis of governmental authority in 

the 15th Century, when power and control in Europe came to be exercised more and more 

by social institutions and systems, rather than through a sovereign or religious source of 

authority (Leira, 2009, p. 476). This focus on institutional power earned Foucault the 

wrath of his contemporaries, including Giddens (1984), who complained Foucault 

focused too narrowly on ‘total institutions’ at the expense of looking at real life 

experience of individuals (p. 154). Habermas (1994) also criticised Foucault’s 

‘unsociological’ (p. 57) focus on limited and discrete institutional applications of power. 

A robust reading of Discipline and Punish (Foucault, 1976), however, may lead to the 

conclusion that such criticism misinterprets Foucault’s focus (Ball, 2010, p. 93). Foucault 

was not attempting to provide a definitive account of a particular manifestation of power 

and society. Rather, he was concerned to map the universal experience of discursive 

power. The discourse which frames penal practice, for example, also frames the treatment 

of those diagnosed with a mental illness (Foucault, 2006, p. 6), and thus may frame 

educational practice (Hassard & Rowlinson, 2002), the relationship between the patient 

and medical practitioner (Frederiksen, Lomborg, & Beedholm, 2015), and, potentially, 

the relationship between an IW and the WCC arbitrator.  

Governmentality requires a view of society as a combination of social institutions 

and systems which govern, explicitly and implicitly, the lives of individuals. As it is 

difficult to locate clear definitions of ‘social systems’ and ‘institutions’ in Foucault’s 

work, it is therefore necessary to look to other sources for clarity. For Cooley (1909): 
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An institution is simply a definite and established phase of the public mind, 
not different in its ultimate nature from public opinion, though often 
seeming, on account of its permanence and the visible customs and symbols 
in which it is clothed, to have a somewhat distinct and independent 
existence. (p. 313) 

This is a useful definition as it encompasses a range of situations from physical 

institutions, such as a prison, to more expansive and general systems such as the penal 

system of Foucault’s Discipline and Punish (1976). Beyond the physical structure of a 

prison or asylum, “An institution...is a set of beliefs, values, and norms governing some 

area of social life” (Babbie, 1988, p. 83). Cooley (1909) included within the concept of 

institution, “Language, government, the church, laws and customs of property and of the 

family, systems of industry and education…” (pp. 313-314), because they, “are the 

working out of permanent needs of human nature” (p. 314). Tuckett (1976) noted illness, 

“symptoms are socially constructed and maintained in much the same ways as 

are…patterns of courtship, the order of dishes at a meal, appropriate behaviour at 

weddings, and methods of settling disputes over ownership” (p. 169). WC may be defined 

as an institution because it involves a socially patterned way of responding to a 

‘permanent human need’ (Duncan, 2003), with the NSW WC system a local application 

of this general institution.  

A social system defines the specific manifestation of an institution. The system 

becomes a self-contained and localised version of the institution. Parsons (1991, p. 3) 

described the social system as:  

A plurality of individual actors interacting with each other in a situation 
which has at least a physical or environmental aspect, actors who are 
motivated in terms of a tendency to the “optimization of gratification” and 
whose relation to their situations, including each other, is defined and 
mediated in terms of a system of culturally structured and shared symbols.  

This definition aligns closely to Campbell’s (2005) observation of the medico-legal 

context where he noted, “…the inscription of certain figurations of legal disability 

requires that disabled people’s “experiences” be regulated within the confines of 
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jurisprudential formations, which ultimately foreclose any alternative perspectives” 

(p.115). A ‘system’ such as the NSW WC system, with its rules of adjudication, review, 

and exclusive management of a discrete social experience, as outlined in the Introduction, 

is such a formal and ‘closed’ (Boldyrev, 2013, p. 267) entity. It is, as Foucault (1991a, p. 

54) theorised, an ‘autonomous discursive framework’, having the sole authority to define 

and govern behaviour within its realm of control. Thus, while a social system may be a 

‘localised’ manifestation of a wider social institution, a social system may possess 

significant authority to employ knowledge and power in the governmental authority over 

a particular area of society.   

Relevant to this thesis’ focus on the Australian legal context of the WCC, some 

of governmentality’s loudest critics are jurisprudential academics who take issue with its 

application to law. Smith (2000, p. 285) confirms that law’s important presence in society 

is indicative of both the ongoing manifestation of sovereign power, and the superiority of 

sovereign power to all other forms of power:  

I want to suggest that sovereign law is alive and well, that universal 
principles characteristic of liberal political thought are influential in law 
and juridical practice and that, far from operating to undermine or colonise 
the juridical field, expert discourses are used quite instrumentally when it 
suits and are rejected when it does not, by a judiciary which guards the 
parameters of this ‘social space’.  

Smith (2000) takes issue with Foucault’s claim that institutions such as medicine hold 

greater power than law through the medicalised focus of discursive institutional practice 

(Foucault, 1961). The asserted ‘colonisation’ of medicine by law (Smith, 2000) is 

particularly relevant to this thesis because it is the combination of insurance, medical and 

legal doctrines which combine to create a discourse of legitimacy for the WBRI claimant. 

Smith’s (2000, p. 285) position is that law holds ultimate social authority, with medicine, 

amongst other areas of expert knowledge, subjected to judicial oversight and unable to 

ever step beyond the subservient role (p. 298). “Foucault’s tendency to displace law by 

insisting on the supremacy of disciplinary power does not stand the test of empirical 
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examination…” (Smith, 2000, p. 304). A careful reading of Simon (1994) may indicate 

that, rather than not ‘standing’ the ‘empirical examination’, the institutions of law may 

have never been properly exposed to academic scrutiny. “This [challenge to legal 

authority by critical sociology] did not happen because the formidable institutional 

structure of the American law school succeeded remarkably well until recently in assuring 

something close to academic autocracy” (Simon, 1994, p. 951). Hall and Wright (2008) 

observed that law even began to manifest its own form of social science in its academic 

approach, potentially helping to perpetuate that autocracy by side-stepping external 

academic scrutiny. Ultimately, Smith’s criticism of Foucault may in fact reflect the 

validity of governmentality by demonstrating its ability to detect hegemonic discursive 

practice. Law may simply be an ‘overdressed’ ‘check’ on wider experiences of social 

power and authority (Wickham, 2006, p. 608). Indeed, even Durkheim’s (1933) view of 

law appears to recognise this wider scope. Durkheim noted, “The general life of society 

cannot extend its sway without juridical life extending its sway at the same time and in 

direct relation. We can thus be certain of finding reflected in law all the essential varieties 

of social solidarity” (1933, p. 65). Foucault’s position is provocative. Research is required 

which investigates this point of theoretical contention, asking whether the law colonises 

allied knowledge regimes, or if the reverse is true. 

Discourse emerges as the key ingredient of a Foucauldian analysis of 

governmentality, as it also does with power and knowledge, because it is through 

discourse that the manifestations of authority and governance may be located and studied. 

Discourse is defined as the rules which govern the ways words, patterns and ideas are 

allowed to combine to produce an official view of a topic or issue: 

By system of formation, then, I mean a complex group of relations that 
function as a rule: it lays down what must be related, in a particularly 
discursive practice, for such and such an enunciation to be made, for such 
and such a concept to be used, for such and such a strategy to be organized. 
To define a system of formation in its specific individuality is therefore to 
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characterize a discourse or a group of statements by the regularity of a 
practice. (Foucault, 1969, p. 74) 

For Foucault, an official text is not as important as the rules and conditions which allowed 

the text’s creation, thus combining his concepts of power and knowledge, and 

highlighting the importance, in this thesis, of contextualising the statutory requirements 

placed on arbitrators and the WCC. “In using the term ‘discourse’, I am proposing to 

regard language use as a form of social practice, rather than a purely individual activity 

or a reflex of situational variables” (Fairclough, 1992, p. 63). Discourse can be a useful 

concept when analysing how, for example, the presence of a particular definition of a 

social issue, such as workplace bullying, may ultimately affect the individuals implicated.  

The ways in which arbitrators manage evidence and competing expert opinion 

within, and beyond, their statutory authority, is evidence of such discursive practice in 

operation, with ‘governmentality’ an effective analytical concept through which this 

contextual power may be examined (Biebricher, 2007, p. 227). Dennis and Martin (2005) 

argue discourse is present whenever a relationship involving power may be detected, “In 

each case rules, whether formal or informal, were established which demonstrated the 

power of some group to establish an authoritative definition of the situation” (p.199). An 

example is the doctor’s notes which chronicle an individual’s physical and mental health 

history (Foucault, 2004, p.12). No social experience is immune from these imprints of 

power, at least in some form (Brewis, 2001, p. 45), especially the WCC process, which is 

an inherent site of social conflict. The WCC, constructed as a site of social ‘conflict’, 

provides a unique site for sociological analysis, where conflict is comprised of power, 

manifested through a social process (Mayer, 2012, p. 5) where traces of authority and 

discursive practice may be observed through dynamic interaction. Thus, governmentality, 

its companioning concepts of power and knowledge, and the related concepts of social 

systems, institutions, authority and discursive practice, are used to facilitate the 

sociological examination of workplace bullying as it is defined and encountered in the 
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administrative legal domain of the WCC, by allowing a sociological investigation of how 

individuals, experts, information and definitions interact in a defined statutory and 

discursive process to create social experiences and, potentially, perpetuate systemic 

inequalities. 

Summary 

This chapter outlined the theoretical approaches underpinning current sociological 

and other disciplinary analyses of workplace bullying, identifying key implications of 

major theoretical approaches utilised. The chapter advocated the Foucauldian theoretical 

model is an advantageous theoretical perspective, with capacity to identify the hidden 

aspects of discursive practice which may contribute to negative WC experiences for IWs 

and employers. How this Foucauldian theoretical frame is applied to the research topic is 

detailed in the following chapter.  
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Chapter 4 Method 

Methodology 

This chapter outlines the Foucauldian Qualitative Content Analysis (FQCA) 

methodological approach used, in this thesis, to analyse the discursive parameters of 

WBRI in the WCC. These discursive parameters are investigated through a FQCA 

augmented by descriptive quantitative frequencies, focused on the presence of 

governmentality, knowledge and power in workplace bullying-related injury (WBRI) 

WCC cases. For Foucault, power, knowledge, and governmentality signified the 

parameters of social authority and legitimacy (Foucault, 1969). “Deciphering them yields 

insights into the operational logic of a given institutional ensemble” (Biebricher, 2007, p. 

234), and their identification enables resistance against institutional inequalities (Jette, 

2006, p. 349; O’Grady, 2004, p. 91). Examining WCC arbitrators documenting their 

decision-making processes allows the analysis of how knowledge and power are applied 

to shape an IW’s experience of a WBRI claim. This thesis therefore requires a 

methodological stance which may uncover the presence of power, knowledge, and 

governmentality as they are located in official documents, to identify how arbitrators 

apply, and potentially exceed, their statutory authority and shape the experience of 

disputed WBRIs for IWs, employers, and the wider community.  

The Foucauldian researcher is required to delve deep into the research subject, 

within its ‘bounds of truth’ (Delaporte, 1998), while retaining the knowledge that the 

researcher’s own perspective is potentially tainted by the research paradigm and method 

(Prichard, Jones, & Stablein, 2004 p. 223). The result is the need to problematize both the 

research subject and the method of examining that subject (Dean, 1994, p. 165). 

Foucauldian research requires a robust and transparent methodology, and the following 
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sections outline this thesis’ methodological approach to the analysis of official WCC case 

reports. 

Qualitative Content Analysis 

Contemporary social researchers increasingly recognise that both qualitative and 

quantitative methodologies offer valuable perspectives to analyse official 

communication, institutional discourses, and paradigmatic functions embedded in official 

language and official decisions (Ezzy, 2002). While various methodological approaches 

are available, most are inherently unsuitable for the analysis of official documentation, 

such as ethnographic or interview-based research (Sarantakos, 2005). The analysis of 

documents is most often associated with quantitative methodologies, given the static 

nature of documented material and the ability of quantitative analysis to offer an 

‘objective’ approach to manifest recorded content (Denzin, 1989), or quantitatively 

informed methods such as critical discourse analysis (Fairclough, 1992). It is therefore 

necessary to outline why a qualitative content analysis (QCA) method was chosen as the 

most effective methodological approach in this thesis, given the multiplicity of available 

research paradigms and the apparent benefits of quantitative methodologies, before 

examining the specific benefits of a QCA guided by a Foucauldian theoretical approach. 

It is not possible to list every potential methodology and account for its relevance for the 

research topic. Rather, this section outlines the general benefits and limitations of both 

quantitative and qualitative approaches to the analysis of documentation, to contextualise 

the research method engaged in this thesis.  

Quantitative methods are based on positivist paradigms which posit, “the observer 

can be separated from the observed”, resulting in unbiased and ‘objective’ sociological 

enquiry (Denzin, 1989, p. 24; Athens, 1997). Manifest content may be recorded and 

analysed under a quantitative approach, and is typically presented in terms of statistical 
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significance (Ernst, 2009, p. 253). Positivism is an ideal approach when data lends itself 

to a recording of visible content (Athens, 1997), such as the analysis of the patterned 

occurrence of a word in text, or the presence of authors, topics, or particular content in 

documents. Yet, as Kracauer (1952) observed, quantitative content, “analysis is 

frequently obliged to isolate and process the more intricate characteristics of a sample; 

and whenever this happens it runs the risk of treating them inadequately” (p. 631). The 

context surrounding, and latent material hidden within, a document is potentially invisible 

to the quantitative approach (Niemi, Otsa, Evtyukova, Lehtoardo, & Niemi, 2010, p. 938). 

The key difference between qualitative and quantitative analyses of text is, “quantitative 

content analysis deals with manifest content, by definition, and makes no claim beyond 

that” (Riffe, Lacy, & Fico, 2014, p. 31), while QCA allows the examination of the latent, 

or otherwise hidden, content (Jette, 2006).  

A key value of QCA’s focus on latent content is its ability to detect patterns of 

institutional discourse (Babbie, 1988), to take individual examples of discourse, such as 

arbitrators’ articulation of the relevance of evidence in WCC cases, and to examine their 

systemic implications. QCA allows a researcher to, “stud[y] the research object in context 

and aim[s] to understand the context through the meaningful statements of the authors 

formed in the text” (Sarantakos, 2005, p. 300). To achieve these in-depth analyses, QCA 

may be administered through both deductive and inductive models, with this thesis taking 

advantage of both approaches, grounding the ‘context’ within the WCC’s clear statutory 

framework, as outlined in the introduction. Ezzy (2002) confirmed, “Data collection is 

guided either by preconceived theories and ideas about what is important, or data 

collection is guided by the cues that present themselves during the data collection 

process” (p. 63). Deductive, “directed content analysis” (Moretti et al., 2011, p. 420) 

techniques allow the testing of a particular theory or position (Mayring, 2000). Cho and 

Lee (2014) give an example in which research is guided by pre-existing ideas of what 
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makes a ‘good nursing home’, with participants’ interview responses examined for 

language which reflected preconceived standards of the ‘good’ (p. 6). Inductive 

techniques or, “conventional content analysis” (Moretti et al., 2011, p. 420), avoid using 

pre-conceived categories, allowing the categories to ‘flow from the data’ instead (Moretti 

et al., 2011, p. 420), capturing otherwise ‘elusive’ (Cho & Lee, 2014, p. 6) content. This 

thesis, therefore, engaged both deductive and inductive approaches to examine how 

arbitrators exercised their statutory role, as outlined in relevant WC legislation. In 

articulating their decision-making process, arbitrators capture both the deductive pre-

existing statutory requirements placed upon them, and the inductive manifestations of 

their governmental exercise of power as and when their authority is exceeded.  

In this thesis, latent content is considered the primary focus required by the 

theoretical methodology. However, basic statistical frequencies are also deemed relevant 

in contextualising cases and noting patterns across the data. Thus, this thesis uses a 

qualitative method augmented by descriptive quantitative frequencies (Mayring, 2004), 

allowing an overview of basic manifest content whilst targeting the latent content 

necessary for a Foucauldian examination of power, knowledge, and governmentality as 

they emerge through arbitrators’ articulation of, and overt conformance with, their 

statutory obligations. The quantitative and qualitative approaches remain distinct and 

separate approaches, with quantitative findings augmenting qualitative data. 

Foucauldian Qualitative Content Analysis 

Foucault’s method, despite its arguably elusive nature (Wilson, 2001, p. 297), 

offers a clear direction for a research project seeking to locate the presence of dominant 

institutional definitions and intersections of discursive practice in a particular historical 

context (Leira, 2009, p. 493). As a poststructural approach, the Foucauldian method 

rejects the notion of a ‘totalizing ‘truth’, instead focusing on power relations in society 
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(Tracy, 2013, p. 45). A critical and investigative method is the result (Moretti et al, 2011, 

p. 420) and, in this thesis, the application of the concepts of governmentality, power and 

knowledge are undertaken to identify the complexity of power relationships in the WCC. 

This fulfils the requirements of the poststructural investigative task, seeking not only to 

identify the hierarchical or other authority of the arbitrator, but also to examine how 

arbitrators exercise their power over knowledge, and how governmentality may structure 

the discursive parameters of the WCC process. Alcoff (2013, p. 208) notes, with regard 

to Foucault’s critique of truth claims:  

[Foucault analysed truth in text] on the basis of his critique of the ways in 
which such claims came about within regulatory institutions. He 
developed similarly effective critiques in regard to criminology and the 
psychology of madness, focusing again on such reified categories as ‘the 
criminal mind’ or ‘the insane’.  

The ‘bullying claim’ is one such ‘reified category’, created within an institutional 

framework of power relations and hegemonic practice (Tracy, 2013, p. 45), which is 

applied in the WCC where no-fault compensation prioritises the IW and the statutory 

context requires stable legal definitions of behaviour and consistent medical diagnoses of 

workplace bullying’s behavioural consequences. As a result, the analysis of the various 

ways in which arbitrators exercise or exceed their statutory authority allows the 

Foucauldian analysis of how power, knowledge, and governmentality combine in the 

WCC to shape arbitrators’ authority, and, ultimately, set the discursive parameters which 

shape the IW’s experience of WBRI.  

Foucault studied official texts (Margolis, 1993), because they may reveal traces 

of discursive practice shaping the context of social experience (Foucault, 1969, p. 43). 

Graham (2011) notes the researcher is required, when employing a Foucauldian method, 

to look for relationships between words and objects that highlight instances of validation, 

such as statements of truth and justification (p. 669). These validating statements, “build 

a discourse that reaffirms not only that particular perception of phenomena and the way 
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it is described, but also outlines the specific and technical expertise required to deal with 

it” (Graham, 2011, p. 670). Official or expert language is only one element of the wider 

view of power as an interaction between individuals and social systems (Prichard, Jones, 

& Stablein, 2004, p. 222). Formal legal decisions present an official and formal account 

(Kirby, 2009) of their subject, which, in the case of a WBRI, may highlight the medical 

and legal requirements of a successful claim. The legal decision-makers thus become part 

of a ‘normalising’ (Margolis, 1993, p. 48) process, which creates the norms of behaviour 

that lead individuals to develop, for example, an understanding of what constitutes 

workplace bullying and / or what it means to be a bully or a victim of bullying (Hill & 

Stone, 2004). The WCC is thus a ‘socialising agent’, mediating the experiences of 

individuals (Mogaji, 2015, p. 911) who experience a disputed WC claim for a WBRI, 

with the discursive practices underpinning this context, identifiable in the text of WBRI 

WCC cases. 

Foucault’s approach has influenced a wide array of research from linguistic 

textual analysis to general philosophical reasoning (Kerr, 1999; Luke, 1999). Various 

research tools can be isolated which may contribute to a FQCA. Intertextuality is an 

example of one such analytical tool (Trester, 2012, p. 243), offering a way of determining 

textual patterns by noting the presence of previous authority or external evidence. 

Intertextuality is useful in the sociological analysis of legal reports where external sources 

and evidence are relied upon to sustain an authoritative position. As Gee (2011, p. 167) 

instructs, “for any communication, ask how words and grammatical structures…are used 

to quote, refer to, or allude to other ‘texts’…or other styles of language”. Additionally, 

other studies evidence clear parallels in how discourse affects meaning construction, such 

as Kristeva’s (1980) media text analysis, which suggests, “Mediatized texts are created 

with specific audiences in mind, and for this reason, texts must make connections to prior 

discourses” (p. 180). Similar insights may be gleaned from an analysis of official WCC 
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reports, particularly given the foundational premise of the intertextual method which 

posits, “there are no independent texts…no text can stand on its own but is determined 

by other texts” (Shank, 2008, p. 469). Authoritative sources, including medical reports or 

legal precedent which inform a WCC arbitrator’s decision-making process, may be 

identified and analysed for the active and intentional contribution they make to an 

arbitrator’s justification for a decision, and therefore their influence on the discursive 

parameters which shape the WCC dispute process, and the resulting WCC experience for 

all participants. 

Limitations of FQCA 

Every research method is faced with limitations (Sarantakos, 2005). Limitations 

must be recognised and addressed to ensure the reliability of research outcomes 

(Kohlbacher, 2006). This is particularly important when working within a 

poststructuralist, Foucauldian theoretical framework, which challenges the notion of 

objective truth and seeks to examine the hidden and often subjective manifestations of 

power and authority (Dandeker, 1990, p. 145). The charge of subjectivity is an 

understandable criticism (Abbott & McKinney, 2013, p. 332), with subjective approaches 

to data interpretation opposed because they, “take the lid off the myth of objective 

knowledge, but many…do not provide a convincing response to the critique of 

relativism” (Ezzy, 2002, p. 17). The Foucauldian method is criticised for its historical and 

relative limitations (Honneth, 1994), and FQCA faces the critique of subjectivity and 

consequent potential unreliability. Reliability, as Campbell, Quincy, Osserman, and 

Pedersen (2013) argue, takes three forms within the data identification and coding 

process: reproducibility, stability and accuracy (p. 295). It is necessary to address these 

elements. 
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Checking and collaboratively confirming the approach to data selection, coding, 

and analysis is cited as an advantageous method of ensuring qualitative research 

reliability, where, “reliability refers to uniformity and consistency in coding texts using a 

specific frame of analysis” (Oleinik, 2011, p.863). To foster reliability through 

independent analysis, Fieril, Olsen, Glantz, and Larsson (2014, p. 1137) had members of 

their research team code independently and later compare results to achieve a consultative 

coding system. A similarly rigorous approach to category abstraction ensured the 

discursive elements of the text were scrutinised in sufficiently consistent detail for 

Businger and Kaderli (2014, p. 3). FQCA approaches must demonstrate reliability 

through a robust and transparent method (Moretti et al, 2011, p. 426), which would see 

the analysis reproducible by another researcher approaching the same material in the same 

manner (Campbell et al., 2013, p. 295). A FQCA thus requires a particularly transparent 

method.  

Beyond reliability, the potential ambiguity of the Foucauldian method (Osborne, 

1992, p. 64) itself creates a limitation. While Foucault was interested in challenging and 

uncovering hidden evidence of power relations and their roles in shaping discourse 

(Prichard, Jones, & Stablein, 2004, p. 222), his lack of clear methodology means it is 

critically important to avoid extending Foucault’s methods beyond their value (Smith, 

2000). As Kendall and Wickham (1990, p. 8) confirm: 

Foucault is not telling us that power is important to our society, or that 
discipline is everywhere. Rather, these concepts emerge out of his work 
on the birth of specific modern objects. We should neither latch on to 
Foucault’s concepts as analytical panacea, nor suggest alternative ones 
that are more likely to fill this role; we need, rather, to use history 
carefully… 

Such criticisms levelled at the subjectivity of Foucauldian and qualitative methods are 

also applied to quantitative research in general. Kracauer (1952), for example, also 

outlined the potential failures of quantitative methods due to researcher bias when 

forming a coding procedure. “It is worth stressing here that codes are organizing 
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principles that are not set in stone. They are our own creations, in that we identify and 

select them ourselves” (Coffey & Atkinson, 1996, p. 32). Every research task, therefore, 

faces the potential criticism of bias and subjectivity because of the way the research is 

focused or designed. The way to overcome criticism is through the recognition of 

practical limitations and process-transparency (Elo & Kyngas, 2007). If the data is 

adequately contextualised and explained, it both fulfils the requirement of the 

Foucauldian focus on historically-situated institutional and social system analysis 

(Foucault, 1969), and provides a localised, but reliable, platform for the analysis of a 

particular social phenomena (Smith, 2000), such as the management of workplace 

bullying in the WCC. 

Research Design 

Research aims and objectives. 

This thesis aims to contribute to the body of sociological knowledge, investigating 

workplace bullying, by examining how the definition of workplace bullying is applied by 

arbitrators in the WCC and by analysing the discursive parameters of WCC decision-

making signposted by the presence of governmentality, knowledge, and power in 

formalised WCC case reports. Sociological, legal, and wider academic literature has 

identified Australian WC systems as problematic and potentially damaging to individuals 

who suffer a WBRI injury (Le Mire, & Owens, 2014), and the value of this thesis’ 

contribution is its capacity to provide in-depth analysis of this important social issue. Prior 

research has focused on individuals’ experiences (Squelch, & Guthrie, 2012), analysed 

key illustrative legal cases (Rubin, 2010), and examined the political and historical 

context of WC (Guthrie, 2007). In contrast, this thesis focuses on the specific legal 

outcome of disputed WBRI claims, noting the evidence, circumstances, and associated 

information which are employed by a WCC arbitrator to justify claim acceptance or 
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rejection and to publicly articulate those justifications. The result is a sociological account 

of how the concept of workplace bullying is operationalised in a specific legal context, 

using the concepts of power, knowledge, and governmentality to examine how arbitrators 

exercise their statutory authority, apply evidence and expert opinion, and shape a practical 

definition of workplace bullying in the final dispute process of the NSW WC system, the 

WCC. This is intended to lead to wider understanding of how such operationalisation of 

workplace bullying and the application of medico-legal authority, may contribute to the 

asserted shortcomings of WC and WBRI claims (Clay, Kerr & Watson, 2012, p. 373; 

Squelch & Guthrie, 2012, p. 10). 

Methodologically, this thesis offers sociological re-conceptualisation and 

examination of workplace bullying by applying a Foucauldian theoretical frame to a topic 

infused with elements of power and knowledge. For example, definitions of workplace 

bullying typically involve reference to unequal workplace power (Nielsen et al., 2012, p. 

38; Rugulies et al., 2012, p. 220). The expertise to define the presence of injury following 

workplace bullying is considered vested in medical discourse (Vie, Glaso & Einarsen, 

2011, p. 38), and solutions to workplace bullying often cite the need for structural and 

organisational responses to manage the issue (Nielsen & Einarsen, 2013, p. 720). A 

Foucauldian theoretical perspective allows a deep analysis of the elements of power, 

knowledge, and governmentality, which are inherent in medico-legal conceptualisations 

of WBRI (Brewis, 2001, p. 39; Dean, 1994, p. 155). In addition, jurisprudential academics 

have criticised Foucault’s governmentality for providing a misleading account of social 

power by ignoring law’s sovereign social power (Smith, 2000, p. 284). Foucault is 

charged with positioning law as no more than a superficial source of legitimation, 

“necessary to cast a legitimating gloss on those ‘real’ technologies of power which are 

essentially invisible, norm governed and discretionary” (Smith, 2000, p.303). By 

examining the ways legal and medical discourses interact to define and frame the 
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resolution of WBRI disputes, this thesis challenges the Foucauldian method to look 

directly at law and thereby test the applicability of governmentality to a modern 

Australian legal context, while also examining the discursive context of the WBRI WC 

dispute. 

Practically, this thesis aims to benefit all stakeholders in the WC industry. 

Workplace bullying is an ambiguous term, used in legal academia and legal practice to 

describe behaviours on a continuum which may range from minor annoyance to violent 

criminally-referenced behaviour (Tasmania Law Reform Institute, 2015, p. 4). Scant 

sociological or other academic attention has been paid to the specific definition of 

workplace bullying as it emerges in legal practice, and thus this thesis offers a unique 

insight into the behaviours and circumstances which trigger an official WCC of the term 

‘workplace bullying’. The WC system is both controversial and costly, with the 

psychological injury claim proving a historically challenging experience for employers, 

governments and individuals to manage (Guthrie et al., 2010). By analysing the 

administrative legal process which shapes the experience of the disputed WBRI WC 

claim for IWs, this thesis contributes to current political discussions which are concerned 

with finding a suitable ‘home’ for the workplace bullying claim, whether in the WC 

system, in the Fair Work Commission, Industrial law arena, or elsewhere. 

This thesis has three major objectives. First, to identify the definitions of 

workplace bullying applied by the WCC in the course of resolving WBRI claim disputes. 

Second, through the application of a Foucauldian methodology, to examine the manifest 

and latent implications of governmentality, knowledge and power in the WCC, 

explicating the discursive practices of WCC decision-makers. This will allow the 

identification of the potentially hidden sources of governmental power within the WCC 

process, to examine the ways in which arbitrators may exceed their statutory roles and 

create a distinct and unique WCC discourse of legitimate WBRI. Third, to locate the 
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potential limitations of this discourse of legitimate WBRI injury, to identify how the 

discursive parameters of the WCC may contribute to the negative experiences of WC 

identified in extant sociological WC research. Collectively considered, these objectives 

complement the broader aim of this thesis, which seeks to investigate the identified 

academic concern that the NSW WC system, and WC in general, fails to support 

individuals suffering from a psychological workplace injury. Through examining one 

specific ‘type’ of psychological injury claim, the WBRI claim, this thesis aims to provide 

information which will contribute to academic and political discussion of workplace 

bullying. Examining, through a Foucauldian method, how arbitrators navigate their 

statutory authority and shape the discursive parameters of the WBRI claim is intended to 

lead to a greater sociological understanding of why psychological injury, and the WBRI 

in particular, is historically and currently such a highly contentious experience for 

employers, IWs, and the wider community in Australia.  

Research questions. 

The research questions are framed to provide an analytical pathway to 

manifestations of governmentality, knowledge and power in WCC WBRI dispute claims. 

Positioned as a FQCA augmented by descriptive statistics, this thesis requires an 

overarching research question which captures the essence of the Foucauldian task and the 

practical aims of the research. Additionally, the concepts of governmentality, power, and 

knowledge require operationalisation before they may be examined. This is made 

problematic by the well-documented ambiguity of Foucault’s approach (Margolis, 1993, 

p. 54). Nevertheless, stable definitions are required to provide a firm basis for the 

proceeding analysis. These definitions follow. 

For Foucault, governmentality comprises, “The ensemble formed by the 

institutions, procedures, analyses and reflections, the calculations and tactics that allow 
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the exercise of this very specific albeit complex form of power…” (Foucault, 1991b, p. 

102). The concept of governmentality is thus approached as the systemic rules and 

techniques of governing the interaction between formal social institutions and individuals 

(Hope, 2015, p. 844; Lemke, 2002, p. 55). Power, for Foucault, is a productive social 

force that, “produces reality; it produces domains of objects and rituals of truth. The 

individual and the knowledge that may be gained of him belong to this production” 

(Foucault, 1976, p. 194). Power is framed, in this thesis, as an individual action or 

application within governmentality, describing a social actor’s ability to influence or 

apply social rules or decision-making authority (St-Pierre & Holmes, 2008, p. 355). 

Knowledge, for Foucault (1991a, p. 59) comprises: 

…the law of existence of statements, that which rendered them possible – 
them and none in their place: the conditions of their singular emergence; 
their correlation with other previous or simultaneous events, discursive or 
otherwise. 

A theory of knowledge is a theory of the ‘expert’, and knowledge is thus defined as ways 

in which certain statements may be accepted as truths while others are discarded as 

irrelevant (Liu, 2015). These key definitions are used to anchor the development of 

research criteria and frame the research questions.  

The resulting four research questions are: 

1. To what extent is the WorkCover NSW (2015a) definition of workplace 

bullying featured in WBRI cases published by the WCC between 2002 and 

2015 inclusive? 

2. How is governmentality manifested in WBRI cases published by the WCC 

between 2002 and 2015 inclusive? 

3. How is knowledge manifested in WBRI cases published by the WCC between 

2002 and 2015 inclusive? 

4. How is power manifested in WBRI cases published by the WCC between 

2002 and 2015 inclusive? 
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Researcher bias and ethics. 

The Researcher completed a Bachelor of Arts with Honours (by thesis) in 2009, 

is employed as the General Manager of an Australian Health, Safety and Risk 

Management company, and has worked in various areas of the NSW WC system. His 

work roles have included employment as a WC Case Manager in an insurance company, 

an Injury Management and Work, Health and Safety Coordinator for two large Australian 

companies, a Legal Assistant in a WC-focused legal practice, and as a Solicitor in a 

commercial litigation firm. In these roles, the Researcher developed a wide experience of 

the processes, language and conventions of WC and the wider Australian legal system, 

and formed an opinion of the system’s limitations which previous Australian and 

international WC research has generally supported. Namely, the WC system in NSW is 

not providing effective management and resolution of work-related psychological injuries 

(Purse, 2005a; Sager & James, 2005), while at the same time such injuries continue to be 

experienced in increasing number and complexity (Purse, 2005b). Bullying was chosen 

as a specific focus as a result of the Researcher’s work experience, which focused with 

regularity on complex WBRI WC claims. Workplace bullying is the subject of ongoing 

legal and political debate, with recent amendments to the Fair Work Act 2009 and general 

work, health and safety legislation evidencing the continued development of the legal 

response to this issue. 

As this thesis focuses on secondary data selected from material published in the 

public domain on the WCC website, www.wcc.nsw.gov.au, there was no need to obtain 

ethics approval for the research. All WCC reports are published and publicly accessible, 

unless the WCC specifies otherwise, and in such cases names are de-identified in 

published reports. Names and descriptive accounts of workplace environments are 

maintained in this thesis as they appear in sampled case reports. For convenience, cases 

are assigned a code number (Case1…Case2…Case n), with a full list of code numbers 
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and official case reference numbers recorded in Appendix 2 for reference purposes. Given 

the public availability of cases, and individual details not being amplified beyond their 

publicly accessible presence in the original cases, the ethical risk was considered 

negligible. 

Method 

The method is an integral component of any research project, guided by, and 

influencing, the theoretical focus of the research outcome (Cooke, 1994, p. 47). While 

methods may appear as relatively innocuous, “instruments employed in the collection and 

analysis of data” (Sarantakos, 2005, p. 30), the way data is collected and analysed directly 

impacts research by framing the apparent relevancy or importance of particular data 

(Coffey & Atkinson, 1996, p. 36, 141). The method must be presented with clarity and 

detail to account for the theoretical and methodological implications of the research task. 

The method in this thesis proceeds in three core phases: a deductive phase capturing the 

explicit presence of elements of the WorkCover (2015a) definition of workplace bullying; 

a quasi-quantitative phase identifying demographic frequencies; and, finally, a qualitative 

approach identifying both the manifest and latent manifestations of the Foucauldian 

concepts of governmentality, knowledge and power.  

Data sampling. 

A whole sampling frame was used, with all (N = 4093) cases published online by 

the WCC between 1 January 2002 and 31 December 2015 collected. The WCC website 

is presented as a site of public record and stakeholder information, where legal 

practitioners, IWs, and members of the public may access a wide variety of information 

including specific case reports and general information on WC and the WCC. From the 

‘Decisions’ menu the ‘Arbitrator Judgements’ link was selected, which presented all 

WCC cases published between 2002 and 2015 inclusive, ordered by year and date of case 
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determination. Each case was individually downloaded and saved to a USB-drive. These 

N = 4093 cases were then skim-read by the Researcher to determine the basic content of 

the cases. Cases were divided into groups based on the nature of the injury diagnosis, in 

accordance with SafeWork Australia’s (2013c) injury-type categorisation of 

‘musculoskeletal disorders’ and physical ‘diseases’, which include broken bones, soft 

tissue injury, hearing loss and work-related cancers (SafeWork Australia, 2013c, p. 16), 

and ‘mental disorders’ (SafeWork Australia, 2013c, p. 16). Death claims were 

distinguished from physical injuries, as were ‘technical’ cases where no clear injury type 

was noted.   

The resulting N = 587 of ‘mental disorder’ cases were searched electronically for 

the presence of the word ‘bullying’ and related terms, including ‘bullied’, ‘bully’ 

‘bullies’, and words with the stem ‘bul’. This resulted in a total of N = 143 cases. All N 

= 143 cases were perused in detail to identify use of the word ‘bullying’. This approach 

increased the ultimate reliability of the research by ensuring no ‘selection bias’ (Abbott 

& McKinney, 2013, p. 322) attached to the sample through a mistakenly overlooked 

reference to bullying. As a result, there was no need to determine the appropriate 

boundaries of the sample (Francis et al., 2010, p. 1232), and all relevant cases were 

sampled. Cases were only excluded from the final sample if the cause or circumstances 

of the injury were not discussed, or word ‘bullying’ referred to incidental case law 

unrelated to the circumstances of an alleged injury (cases which better occupied the 

‘technical’ group noted above). This process yielded a final sample of N = 131 cases 

where ‘bullying’ or an associated work appeared, and the circumstances of injury were 

discussed. 

Following a FQCA model, three stages of analysis were conducted. In the first 

stage, descriptive statistics were generated and analysed using Statistical Package for the 

Social Sciences (SPSS). In the second stage, frequency-based statistics were generated 
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from the deductive coding stage (Cho & Lee, 2014), and analysis was made of elements 

of the ‘official definition’ of workplace bullying (WorkCover NSW, 2015a). In the third 

stage, an inductive approach (Cho & Lee, 2014) was used to code, categorise and analyse 

data. The steps involved in each stage are outlined below, gleaned primarily from a 

combination of the QCA research strategies of sociologists Mayring (2000), Cho and Lee 

(2014), and the wider critical-theory approach of Denzin (1989). Mayring (2000; 2004) 

was followed because of his strong methodological focus on various aspects of qualitative 

and quantitative content analysis (Cho & Lee, 2014, p. 9). Denzin’s broad theoretical 

influences such as critical sociology, symbolic interactionism and Foucauldian critical 

discourse analysis, while not followed directly in this thesis, provided important insights 

into methodological rigour beyond the usual scope of qualitative content analysis (Denzin 

& Giardina, 2010, p. 14). Cho and Lee’s (2014) research, and focus on the differences 

between qualitative and quantitative content analysis, combined with the sources outlined 

above, to assist in the development of a practical methodology. 

Stage 1: Demographic and case-specific criteria. 

Demographic and case-specific frequencies were identified to provide a 

contextual overview of the sample, and to allow the comparison (Mogaji, 2015, p. 914) 

of key case content with factors such as the employer’s industry, as categorised by 

WorkCover, the IW’s sex and age, and the success or failure of an IW’s WBRI claim. 

Criteria were selected based on the consistent availability of information in cases. For 

example, cases rarely included a mention of the Insurance Company involved in the 

claim, or the ethnicity of the IW and these potential criteria were not, therefore, included 

in the coding agenda. The demographic criteria are presented in Table 1 along with the 

coding rules used to assess the presence of each criteria in the cases. Resulting patterns 

and frequencies were intended to create a reference point (Mayring, 2004), by which 
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analysis of the qualitative criteria could be later pursued; a valuable method to assess the 

value of content and to illustrate demographic implications of the research findings 

(Ernst, 2009). All N = 131 cases were read and re-read, and the demographic criteria 

recorded in a series of notebooks, using one page per case.  

Table 1 

Demographic Frequencies  

Demographic 
Criteria 

Demographic Criteria Coding Rules 

IW’s age The age of the IW as recorded.  

IW’s sex The stated sex (as recorded by the arbitrator) of the IW. 

Case outcome Whether or not the employer was ordered to pay the IW’s 
weekly benefits and / or medical expenses. 

Industry The industry in which the IW worked at the time of 
injury, based on an abbreviated form of WorkCover 
NSW industry categories (WorkCover NSW, 2015d, p. 
1318-1319). 

IW’s role The IW’s stated work role at the time of injury. 

Reason for IW loss The specific reason given for an IW losing his or her 
claim (for example, an employer’s successful defence, or 
insufficient evidence).   

Bullying endorsed by 
the arbitrator 

The arbitrator confirms bullying did occur. 

Bullying defined The key words used to describe the behaviour labelled as 
‘workplace bullying’. 

Stage 2: Deductive coding. 

For Mayring (2004), the goal of deductive content analysis was to demonstrate 

the presence, or absence, of criteria in a text (Mayring, 2000). The criteria relevant to the 

current research were drawn from the definition of workplace bullying provided by 
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WorkCover NSW (2015a), the government agency which governs WC in NSW and 

within which the WCC operates as a form of final internal WC administrative legal 

review. WorkCover’s (2015a) definition of workplace bullying, at September 2015, was: 

Workplace bullying is repeated and unreasonable behaviour directed 
towards a worker or a group of workers that creates a risk to health and 
safety. 

The key elements contained in this definition were extracted (Mayring, 2000) and 

included as the following deductive criteria of analysis: ‘repetition’, ‘unreasonable 

behaviour’, ‘targeted behaviour’, and ‘behaviour that creates a risk to health and safety’.  

Each criteria extracted from the WorkCover (2015a) definition was incorporated 

into a coding agenda (Mayring, 2000). Otherwise termed a ‘categorization matrix’ (Elo 

& Kyngas, 2007, p. 111), or a coding ‘manual’ (Businger & Kaderli, 2014, p. 4), this 

coding agenda, presented in Table 2, added coding rules to each key criteria. Such coding 

rules, “aim ... at giving explicit definitions, examples and coding rules for each deductive 

category, determining exactly under which conditions material may be coded with respect 

to a category” (Spannagel, Glaser-Zikuda, & Schroeder, 2005, 2.3). These explicit rules 

assist the reliability of the research by ensuring accurate and replicable coding (Mayring, 

2000; Mogaji, 2015, p. 914). The criteria and coding rules were designed to capture 

manifest content in the WCC cases, including the identification of clear and unambiguous 

references to each criteria.  

The Researcher and Primary Supervisor selected a random number of 20 cases 

which the Primary Supervisor and Researcher read and coded independently. Results 

were compared to test the reliability of the coding process, with differences discussed 

until consensus was reached on the interpretation of criteria (Mogaji, 2015, p. 915). The 

Researcher then read and re-read all N = 131 cases, recording results in the notebooks 

used in Stage 1. For each case, a ‘yes’, ‘no’, or ‘N/A’ was noted for each deductive 

criteria. Case paragraph numbers corresponding to both ‘yes’ and ‘no’ notations were 
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logged for later review and result-reporting. Clear elements which were difficult to place 

within a specific criteria (for example, workplace sexual assault), or where concerns over 

clarity of coding were encountered, were noted for later qualitative review.  

Table 2 

Deductive Criteria 

Deductive Criteria Deductive Criteria Coding Rules 

Repetition Behaviour is noted to have occurred on at least two 
separate occasions or in at least two separate events.   

Targeted Words or phrases are used which explicitly note the 
intent of the perpetrator to harm the IW. 

Unreasonable 
Behaviour  

Words or phrases are used to allege or confirm the 
behaviour was unreasonable or negative. 

Health and Safety A risk to health and safety caused by the behaviour is 
explicitly noted or suggested. 

Stage 3: Inductive Coding. 

Inductive pilot study and coding agenda. 

Drawing on the overarching research question, the inductive process involved 

identification of governmentality, knowledge and power in the cases to assess arbitrators’ 

exercise of their statutory authority. Following Mayring’s (2000) approach to inductive 

QCA, the initial step was to determine the ‘units of analysis’. These ‘meaning units’, are 

the words, sentences or statements (Ebrahimi, Torabizadeh, Mohammadi, & Valizadeh, 

2015, p. 724) which invoke the key elements identified in the research aims (Alanne, 

Laitinen, Soderlund, & Paavilainen, 2011, p. 172) and objectives (Ahmed, Long, Huong, 

& Stewart, 2015, p. 3).  

Criteria were determined by first locating clear Foucauldian definitions of the 

criteria under analysis. The definitions are complex and interwoven as Foucault’s 
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concepts of governmentality, power and knowledge were not mutually exclusive 

(Jimenez-Anca, 2013). Nevertheless, discrete elements of each definition were required 

to advance the qualitative research task (Cho & Lee, 2014), and a practical theoretical 

position was taken which grounded the coding and later analytical process. Drawing from 

the theoretical literature, and the discussion above, ‘governmentality’ was considered to 

reflect the statutory structures and formalities (Zoller, 2003) bounding the WCC process; 

‘power’ was the authority to set and define the rules of priority which determine how 

statements of truth are ranked, tolerated or dismissed (Schmidt, 2008, p. 309); and 

‘knowledge’ concerned the expertise to define truth and the subject of truth assessments 

(Martin, 2005), including identification of who was able to define and influence final case 

conclusions.  

Abstract definitions then needed to be applied to the cases and operationalized. 

Operationalization requires a concept to be ‘mapped’, with its key attributes and 

boundaries defined (Nijs, Gallardo-Gallardo, Dries, & Sels, 2014, p. 181). Following 

Alanne, Laitinen, Soderlund, and Paavilainen’s (2011) approach, a pilot study 

commenced where the Researcher and Primary Supervisor read a number of cases (n = 

10), independently identifying examples of the three general definitions noted above. 

‘Intercoder reliability’, the consensus of agreement on particular coding parameters 

between coders (Feng, 2013, p. 2959), was facilitated by the Researcher and Primary 

Supervisor comparing their interpretations (Burla et al, 2008, p. 116) of specific 

paragraphs where elements of power, knowledge, and governmentality were noted. 

Twenty-five paragraphs were then discussed at length until consensus was reached on 

their interpretation and relevance (Campbell et al., 2013, p. 295).  

As a result of the Pilot Study, inductive criteria and coding rules were developed 

to capture manifest content and guide the ‘archaeology’ (Foucault, 1969, p. 53) of latent 

content, in line with Cho and Lee’s (2014) approach to coding whereby predetermined 
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categories are first exhausted and then latent and unexpected criteria recorded and 

examined as they appear (p. 10). As Durkheim required, “We are to begin by laying down 

provisional definitions of the classes of phenomena to be studied; and these 

definitions...shall be based upon some external and easily recognizable characteristics” 

(de Laguna, 1920, p. 216). Under ‘governmentality’, the arbitrators’ exercise of statutory 

authority in framing a case as a legal problem, the use of legal precedent, the presence of 

advocacy, and the identification of employer responsibilities, were identified as core 

criteria. Under ‘knowledge’, the ‘obviousness’ of evidence, along with the consistency 

and corroboration of evidence, were noted as core criteria. Under ‘power’, the arbitrators’ 

ability to rank medical experts, to embellish medical reporting, and the ability of an 

arbitrator to identify comorbid factors, were confirmed as core criteria. Through the pilot 

study, these abstract categories were further refined into practical examples, presented in 

Table 3, and adopting the numerical sequence of Tables 1 and 2 for clarity.  

Table 3 

Inductive (Manifest) Coding Agenda 

Inductive Criteria Inductive Criteria Coding Rules 

Obvious The arbitrator used explicit words or phrases to note 
that a decision outcome or the arbitration’s 
interpretation of evidence is, or should be, obvious. 
This included phrases such as ‘it is clear’, and ‘it is 
obvious’. 

Consistency The arbitrator noted the consistency of the IW’s 
evidence (for example consistent history of injury 
given to medical experts). 

Corroboration The arbitrator used words or phrases to note witnesses 
or evidence corroborated the IW’s account of an injury. 

Employer 
Responsibility 

The arbitrator used words or phrases to suggest that an 
employer was expected to provide evidence of a higher 
standard than the IW (including the arbitrator’s 
commentary on the inadequacy of the employer’s 
witness statements or evidence). 
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Medical Expertise The arbitrator placed medical authority as the highest 
form of expert authority (including deferring to a 
medical expert’s opinion regarding the cause of an 
injury). 

Advocacy The arbitrator used words or phrases suggesting the 
arbitrator was advocating on behalf of the IW 
(including dismissing contradictory evidence, noting 
the failure of an employer to act reasonably, and using 
words or phrases to suggest sympathy for the IW’s 
position). Noted beyond the legislated requirement to 
achieve a fair judicial outcome (Workplace Injury 
Management and Workers Compensation Act 1998, 
Section 367).  

Embellishment The arbitrator commentated on the veracity or context 
of the medical expert’s report (other than simply 
paraphrasing, quoting or otherwise restating the 
contents of the report). 

Ranking The arbitrator noted a particular expert medical opinion 
carried more weight due to the expert’s qualifications. 

Legal problem The arbitrator framed the issue under review as a legal 
issue and not a medical issue. 

Precedent The arbitrator relied on precedent (excluding cases 
relating to the ‘egg-shell psyche’ principle). 

Comorbidity The arbitrator discredited the IW’s perception of events 
due to the presence of a comorbid factor (such as 
alcoholism or a pre-existing mental health condition). 

Eggshell psyche The arbitrator introduced the ‘eggshell psyche’ 
principle to frame evidence of the IW’s perception of 
workplace events. 

 

Inductive coding. 

Having settled the inductive coding agenda, all N = 131 cases were read and re-

read (Ebrahimi et al, 2015, p. 724) by the Researcher to identify the presence of each 

criteria (Elo & Kyngas, 2007; Cho & Lee, 2014, p. 13). Results were recorded in the same 

notebook detailed in Stages 2 and 3, with exemplary paragraphs identified for later review 

and reporting of the findings. Following Moretti et al.’s (2011, p. 421) approach, the data 
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was allowed to ‘speak’ to the Researcher during the reading and coding process. 

Emerging criteria which reflected manifestations of governmentality, power, and 

knowledge were noted during the reading process and relevant paragraphs were 

highlighted (Purcell, Hilton & McDaid, 2014) with a yellow highlighter.  

The Researcher and Primary Supervisor met in person and via telephone several 

times during the data coding stage to ensure the ongoing ‘trustworthiness’ of the coding 

approach (Moretti et al., 2011, p. 421). In these sessions, the emerging criteria were 

discussed, along with their relevance to the operationalised definitions of power, 

knowledge, and governmentality. Every tenth case (total of n = 13) was reviewed by the 

Researcher and Primary Supervisor to ensure the reliability of the emerging criteria (Clair, 

Clark, Hinote, Robinson, & Wasserman, 2007, p. 251). Once cases were read and re-read 

to the point where no further examples of power, knowledge, and governmentality were 

identified (Cho & Lee, 2014, p. 11), the notebook was finalised and a Word document 

created to record each emergent criteria. Direct quotes were recorded from each case, 

documenting examples of the criteria for later data reporting and analysis. 

Data Analysis and Data Reporting 

Preparing the data. 

With data coding complete, frequency data was entered into an SPSS (version 

20.0) worksheet, with numerical values recorded for each yes / no answer (1 = no; 2= yes, 

3 = not applicable…), and data inputted for age, industry, and criteria identified in all 

three stages (Pallant, 2010, p. 12). The data was checked for data-entry errors, with twenty 

random lines of data compared with corresponding cases to test the reliability of the data 

inputting process (Pallant, 2010, p. 28). With no errors noted, analysis proceeded.  

For the deductive and inductive qualitative data, a Word document was created 

for each criteria, and relevant paragraphs from each case cut-and-pasted into the 
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corresponding Word document. Paragraphs recording emergent criteria were similarly 

cut-and-pasted into Word documents.   

Frequency analysis. 

SPSS (version 20.0) was used to analyse simple frequencies in the data. This 

approach was used to demographically describe the data, reflecting a method advocated 

by Amozurrutia and Servos (2011, p. 957), as a way of gleaning the most value from 

quantitative and qualitative analysis through the demographic ‘mapping’ of a particular 

sample. The results are presented below in the Findings chapter.  

Deductive and inductive data analysis. 

In the deductive stage, the data coding process formed an ‘analytic strategy’ 

(Coffee & Atkinson, 1996, p. 29), where the markers of bullying-related behaviour used 

in cases were identified to assess the application of the 2015 WorkCover definition to 

WCC cases. As such, noting the presence of each criteria formed the key initial phase of 

data analysis. Using the analytical model proposed by Alanne et al. (2011), ‘units of 

meaning’ (in this instance the words and phrases where bullying behaviour was 

mentioned in cases), were compared with the noted definitional criteria to identify 

corroboration of, and deviation from (p. 172), the WorkCover (2015a) definition. While 

SPSS allows a number of statistical analyses (Pallant, 2010, p. 28), simple percentage 

relationships were considered most appropriate for this stage of the thesis. Testing the 

sociological presence of the WorkCover (2015a) definition of workplace bullying 

required the examination of whether or not, and to what extent, the WorkCover definition 

was followed in the WCC. Analysis thus focused on the presence of elemental criteria 

derived from the definition, with SPSS used to show the statistical and explicit presence 

of each criteria. Data was reported in percentage form (Mogaji, 2015, p. 918), with each 
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specific criteria explored and analysed through the application of direct quotes (Tracy, 

2013, p. 267) from the cases. Results are reported in the Findings chapter. 

Qualitative data analysis. 

Following the two stages of inductive data coding, two stages of qualitative data 

analysis ensued. The first, mirroring the deductive process above, used SPSS (version 

20.0) to identify the percentage-based presence of core criteria in Table 3. Patterns and 

repetitions were important for Foucault (1969, p. 144) who argued that regularity: 

Designates, for every verbal performance (extraordinary, or banal, unique 
in its own kind or endlessly repeated), the set of conditions in which the 
enunciative function operates, and which guarantees and defines its 
existence.  

The presence of elements of power, knowledge and governmentality were thus identified 

for their explicit manifestation across cases. Percentages were reported using SPSS, with 

direct quotes from the cases used to illustrate and confirm how the key concepts were 

operationalised, and how data was identified and analysed. 

In the second stage, data resulting from the coding of criteria outlined in Table 3 

and emergent criteria were analysed. Following the process Elo and Kyngas (2007) called 

‘abstraction’, manifest (from Table 3) and latent (emergent) content were reviewed to 

note all potential criteria and sub-categories (Ormon, Torstensson-Levander, Sunnqvist, 

& Bahtsevani, 2013, p. 2306). “The abstraction process continues as far as is reasonable 

and possible” (Elo & Kyngas p. 111), until the subcategories, or ‘meaning units’ 

(Mazaheri et al, 2013, p. 3034) are ‘exhausted’ (Fieril et al., 2014, p. 1138). This 

abstraction continued, focused on the manifestation of governmentality, power and 

knowledge in cases, until no further sub-categories (Ormon et al., 2013, p. 2306) were 

noted.  

Patterns, themes and repetitions were noted amongst the resulting criteria 

(Mazaheri et al., 2013, p. 3034), with the Researcher drawing upon his technical 
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knowledge to identify recurrent content (Maharezi et al, 2013, p. 3034). Then followed 

the application of Denzin’s (1989) concept of ‘bracketing’, where individual criteria are 

examined through a sociological, and in this case Foucauldian, lens. “In bracketing, the 

researcher holds the phenomenon up for serious inspection. It is taken out of the world 

where it occurs. It is taken apart and dissected. Its elements and essential structures are 

uncovered, defined, and analysed” (Denzin, 1989, p. 55). During this process, the cases 

were read and re-read again in a constant process of reviewing and checking conclusions 

(Ormon et al, 2013, p. 2306). The key connections between individual criteria were 

identified through the guiding lens of Foucault’s concepts of power, knowledge, and 

governmentality. This followed Gibson and Brown’s (2009) location of ‘coding families’, 

where content patterns were identified based on their ‘relational attributes’ (p. 140), 

attributes which link otherwise unique criteria into coherent groups (Rissanen, Kylma, & 

Laukkanen, 2011, p. 576). 

Key content-driven ‘families’ were determined and resulting ‘meaningful data’ 

(Coffey & Atkinson, 1996, p. 47), the coherent patterns emerging from the criteria, were 

presented. ‘Family’ headings were used to organise the results, as recorded in the Findings 

chapter. ‘Thick description’ (Denzin, 1989, p. 60), in the form of direct, and contextually 

framed quotes from the data (Tracy, 2013, p. 4), was used to illustrate the scope of each 

‘family’ and its application under the Foucauldian definitions of power, knowledge, and 

governmentality. These ‘families’ related specifically to each research question, forming 

a final analysis of the discursive ‘rules of formation’ (Foucault, 1969) underpinning the 

key sociological concepts examined. The results were presented under the sub-headings 

of power, knowledge, and governmentality, to provide analytical clarity about the aims 

of, and research questions directing, this thesis (Gibson & Brown, 2009). 

This chapter has reviewed the benefits and limitations of the FQCA methodology, 

outlining its practical requirements and the specific research design and method 
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undertaken in the thesis. This method is now applied to the research data, with the 

following chapter reporting the findings.  
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Chapter 5 Findings 

This chapter outlines the thesis’ findings. Findings are presented in accordance 

with the research questions, focused on key patterns emerging from the data. The chapter 

proceeds in three main sections, labelled ‘Demographic Frequencies’, ‘Foucauldian 

Qualitative Content Analysis’, and ‘Governmentality and Workplace Bullying’. In 

‘Demographic Frequencies’, demographic frequencies are reviewed, to contextualise the 

findings later examined in ‘Foucauldian Qualitative Content Analysis’ and 

‘Governmentality and Workplace Bullying’. In ‘Foucauldian Qualitative Content 

Analysis’, the definition of workplace bullying is examined, to identify what constituted 

‘workplace bullying’, for IWs, in their allegations of injury, and for arbitrators in their 

recorded decisions. In ‘Governmentality and Workplace Bullying’, a FQCA is applied to 

sampled cases to identify the presence of Foucauldian concepts of power, knowledge, and 

governmentality, examining the ways in which arbitrators exercised their statutory 

authority, approached evidence and expert opinion, framed the WBRI ‘victim’, and 

positioned WBRI within the wider context of WC.  

Demographic Frequencies 

This section contextualises the research sample, and supports later analysis of 

qualitative themes and the research’s relevance to sociological and other academic 

literature on the topic of workplace bullying. Workplace bullying was identified in a very 

small percentage of WC cases heard by the WCC between 2002 and 2015, reflecting 

SafeWork Australia (2015) statistics, which asserted that workplace bullying comprised 

less than 1% of all WC claims in 2011-2012. Table 4 presents the representational pattern 

found in the sample. 
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Table 4 

Sampled Cases by Year 

Year Sampled Cases (No.) Percentage of all 
WCC cases heard  

2002 n = 1 3% (n = 33) 

2003 n = 0 0% (n = 138) 

2004 n = 0 0% (n = 140) 

2005 n = 2 1% (n = 153) 

2006 n = 1 1% (n = 101) 

2007 n = 0 0% (n = 24) 

2008 n = 5 1% (n = 428) 

2009 n = 14 2% (n = 599) 

2010 n = 15 3% (n = 523) 

2011 n = 13 3% (n = 473) 

2012 n = 13 4% (n = 365) 

2013 n = 26 5% (n = 491) 

2014 n = 27 6% (n = 480) 

2015 n = 14 4% (n = 334) 

Total: N = 131 3% (N = 4282) 

 

The prevalence of WBRI cases, as recorded across the selected years of the 

WCC’s activity (2002-2015), demonstrated a steady rate of WBRI claim disputes 

determined between 2002 and 2008, an increase between 2009 and 2014, and then a small 

decline in 2015. 
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Descriptive statistics were generated using SPSS for all demographic variables. 

Cases were found to be divided equally by sex, with 65 male and 66 female IWs. ‘Sex’ 

was identified as a variable because biological status, as male or female, was presented 

by arbitrators as an arbitrary and binary category, rather than expressions of gender. This 

is detailed in the Method chapter. Where recorded by arbitrators, ages of IWs ranged from 

26 to 69, with an approximate mean age of 47. Although, in 69 cases the IW’s age was 

not recorded. IWs came from a variety of industry backgrounds, which were categorised 

into five broad industry types, in accordance with WorkCover’s industry classification 

groupings. Primary industries (5% / n = 7) included mining, forestry, construction and 

manufacturing; Service industries (28% / n = 37) included retail, hospitality and 

accommodation; Human Services (51% / n = 66) included social services, healthcare, 

education, police and corrective services; Professionals (15% / n = 20) included doctors, 

lawyers, accountants and other specialists; and a final category of ‘unidentified’ (1% / n 

= 1) for one worker with an unidentified role and industry. 

Workers’ pre-existing mental and physical health-status was designated by the 

variable ‘co-morbidity’, which reflected the potential presence of multiple health 

conditions. Forty-one per cent (n = 54) of IWs were presented by arbitrators as having 

multiple comorbid health or social issues. Of those 54 cases where IWs were identified 

as having a co-morbidity, in 81% (n = 44), arbitrators confirmed the co-morbidity was 

irrelevant to the case outcome. Ultimately, no demographic variables were found to 

significantly affect case outcomes. The demographic variables are presented in Table 5, 

and are further analysed in the sections, ‘Foucauldian Qualitative Content Analysis’ and 

‘Governmentality and Workplace Bullying’, as contextual background to the qualitative 

findings. 

 

Table 5 
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Demographic overview of WBRI cases heard in the WCC between 2002 and 2015 

Variable Number Percentage 

Sex   

   Male 65 49.6% 

   Female 66 50.4% 

Claim Outcome   

   Worker Successful 114 87% 

   Employer Successful 17 13% 

Industry   

   Primary Industries 7 5% 

   Services 37 28% 

   Human Services 66 51% 

   Professionals 20 15% 

   Other 1 1% 

Comorbidity   

   Present and 
Affecting Case 
Outcome 

10 7% 

   Present but not 
affecting Case 
Outcome 

44 34% 

   Not present 77 59% 

 

In terms of sex, male and female representation was relatively equal across all 

sampled WRBI cases. Almost all cases (87% / n = 114) concluded in favour of the IW, 

and the majority of all cases (79% / n = 103) involved a service-based work environment 

(when combining both human-services and general service-industry representation). 
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These demographic findings have implications for the analysis of workplace bullying. 

They direct academic attention to the human services sector as a potentially heightened 

risk area for workplace bullying, and provide a contextual framework for the proceeding 

quantitative and qualitative analysis. As outlined in the Method chapter, other 

demographic elements were identified but not pursued in this analysis, mostly due to 

limited data. For example, ethnicity was only identified in a small number of cases, as 

was the insurer or rehabilitation provider active in an IW’s claim. Emerging, however, 

from the demographic analysis was the finding that every IW was represented by a 

solicitor and barrister. There were no cases of self-represented IWs, which is a relevant 

consideration when contextualising the findings below, confirming the WCC process as 

a site of formal legal interaction between disputing parties. This is in direct contrast to the 

ideology of the WCC as a relatively informal dispute resolution function as outlined in 

the Workplace Injury Management and Workers Compensation Act (1998). 

Defining Workplace Bullying 

This section examines the official definition of workplace bullying as it 

manifested in sampled WCC case reports. The definition is considered ‘manifested’ 

because WCC arbitrators were not bound by any specific definition of WBRI, nor were 

they statutorily bound by any direct requirement to determine if bullying occurred. 

Rather, arbitrators were required to determine whether an injury was diagnosed, and if 

the injury could be linked to a workplace experience. The WorkCover (2015a) definition 

was used to direct the research task, because it is an ‘official definition’, used by 

WorkCover to guide employers on the topic of workplace bullying, and is therefore 

inherently linked to the legal determination of disputed injury claims resulting from 

‘workplace bullying’. Foucault (1969) analysed the ways in which official texts shape 

reality for individuals. This approach was applied to the definition of workplace bullying 
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in WCC cases, to analyse how WorkCover’s ‘official definition’ of workplace bullying 

was encountered in the WCC, and how its application may shape individual experiences 

of workplace bullying by defining ‘what is workplace bullying?’ for the wider WC 

system. Divergence between official and practical definitions may herald a potential 

ambiguity and complexity for IWs and employers attempting to manage workplace 

bullying, and who rely upon this WCC articulated ‘official definition’ of workplace 

bullying to assess how to manage negative workplace experiences as they occur. 

Examples of this divergence between the official definition, and its practical 

implementation in sampled WCC cases, are detailed below. 

Overview and frequency analysis 

In responding to the research question, ‘To what extent is the WorkCover (2015a) 

definition (the ‘official definition’) of workplace bullying featured in WBRI cases 

published by the WCC between 2002 and 2015?’, cases were quantitatively analysed in 

two ways. First, all cases were coded based on WorkCover (2015a) definition of 

workplace bullying, using the four major variables identified in the definition 

(‘Repetition’, ‘Targeted’, ‘UnreasonableBehaviour’, and ‘HealthSafety’). Second, all 

cases were analysed for the existence of workplace bullying, as defined by the arbitrator.  

In the first stage, following the coding process outlined in the Method chapter, the 

presence of key elements of the ‘official definition’ of workplace bullying were identified. 

The manifestation of these elements in sampled cases is recorded in Table 6. 

Table 6 

Workplace Bullying: Definitional Elements 

Variable Number Percentage 

Repetition 119 91% 
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Targeted Behaviour 37 28% 

Unreasonable 
Behaviour  

71 54% 

Risk to Health and 
Safety 

18 14% 

 

Across all (N = 131) cases, arbitrators identified the presence of repetition 91% 

(n = 119), targeting 28% (n = 37), unreasonable behaviour 54% (n = 71), and risk to 

health and safety 14% (n = 18), gleaned from a variety of sources including IW’s 

statements, claim forms, oral testimony, medical reports, and other documentary 

evidence. The only definitional variable to significantly affect case outcome was 

‘UnreasonableBehaviour’. This variable was noted in 54% (n = 71) of sampled cases, and 

was significantly correlated with IWs achieving a successful case outcome (ґ = 0.283; p 

= 0.01). It was also strongly correlated with arbitrators confirming the alleged behaviour 

was evidence of ‘workplace bullying’ (ґ = 0.303; p = 0.00). Further, a Pearson Chi-Square 

test for significance of variance was highlighted as significant for the relationship 

between ‘unreasonable behaviour’ and the presence of arbitrator-confirmed workplace 

bullying, recorded as 2(1, N = 131) = 13.482, p = 0.000. These definitional variables are 

presented in Table 6, and demonstrate the representation of each element across the 

sampled cases. 

In the second stage, cases where arbitrators confirmed or rejected the presence of 

workplace bullying were analysed. Authoritative endorsement of an official definition 

was considered by Foucault a core ingredient in the exercise of governmental power, as 

it illustrated the practical implementation of ‘knowledge’ to define a social experience 

(Foucault, 1976). While the entire sample of N =131 cases involved allegation of, or 

reference to, workplace bullying, in 82% (n = 108) of sampled cases arbitrators failed to 

confirm workplace bullying occurred or existed. Nevertheless, in 87% (n = 114) of 
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sampled cases the IW achieved a ‘successful’ outcome, being granted compensation in 

some form. This apparent paradox may be explained by the nature of WC as a no-fault 

system, and the arbitrator’s statutory role, which did not include any requirement to 

definitively confirm whether or not bullying occurred. Nevertheless, this further 

highlighted the sociological import of better understanding what ‘workplace bullying’ 

behaviour constitutes, given the arbitrary application of its official definition in a dispute 

structure (the WCC) statutorily enacted to resolve, amongst other injury claims, WBRI 

WC claim disputes (WorkCover, 2015a). 

To further distil the concept of ‘workplace bullying’ and identify the behaviours 

which were alleged as causing a WBRI by IWs. The variable ‘BullyingBehaviour’ was 

created to account for allegations of injurious behaviour. These behaviours and 

experiences included false accusations, aggressive behaviour, criticism, legal breaches 

(such as racism, sexual harassment and assault), unfair/unequal treatment, isolation, 

exclusion, and other unspecified allegations. Aggressive behaviour was the most common 

(47% / n = 62) behaviour experienced, followed by criticism (27% / n = 35), with roughly 

equal frequencies identified for the remaining behaviours, ranging from 6% to 9% 

respectively. These key behavioural experiences contextualised ‘workplace bullying’ in 

WCC cases, identifying the negative behaviours alleged in WBRI cases. The dominant 

presence of aggression and criticism reflected the potential misuse of workplace power, 

and is further analysed below.  

The following sections examine the qualitative analysis of key elements of the 

official definition of workplace bullying. The derivation of these elements as analytical 

categories was recorded in the Method chapter, and was undertaken to contextualise the 

concept of workplace bullying in the WCC and to inform the FQCA to follow.  
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Workplace bullying: Repetition 

Repetition is one of four elements considered compulsory in any sociological 

definition of workplace bullying, as outlined in the Literature Review chapter. The 

concept of repetition is sociologically relevant because it underscores Foucault’s 

approach to normalisation and governmentality (James, 2014, p. 14), whereby repeated 

social behaviour may become ‘normal’ over time, creating a, “feedback loop in which the 

norm reproduces itself as normal” (James, 2014, p. 140). Present in 91% (n = 119) of 

sampled cases, according to the criteria outlined in the Method chapter, repetition was 

found to be a consistently applied element of the official definition of workplace bullying. 

For example, in Case 3, “Eric related a number of difficult interactions with the manager” 

(para. 5). Arbitrators used an array of similar words and phrases to confirm repetition, 

including, “various events” (Case 33, para. 13) and, “continued and repeated” (Case 51, 

para. 16). In some cases, such as Case 64, workplace bullying incidents were listed and 

numbered, “The third and final causative incident…” (para. 14). In other cases, bullying 

events were noted as having occurred before, implying repetition and reoccurrence and 

the, “regulated practice” of patterned behaviour inherent in the exercise of social power 

(Foucault, 1976, p. 40). For example, “Mr Rembovski claims that Ms McGovern had 

previously threatened him and he found her to be aggressive, abrasive, discriminatory and 

unfair” (Case 17, para. 4).  

A specific timeframe was also recorded in some cases, with one arbitrator noting, 

“The applicant said that Ms Tuipe’a was bullying and annoying her for more than a 

month” (Case 46, para. 19). Another arbitrator confirmed, “She says since he has 

commenced work and since approximately January 2010 she has been subjected to sexual 

harassment, bullying and intimidation by Mr Lyons” (Case 48, para. 17). With repetition 

came the subjectification of a ‘victim’, cementing the experience of powerlessness for 

IWs as they learnt to accept and adopt what Foucault (1976, p. 201) described as a 
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patterned and ‘normalised’ experience. When repetition was present, the implication 

followed that such a negative workplace experience had become normalised, expected, 

or patterned in such a way to create an ongoing experience for the IW and other workplace 

participants. The result was a situation in which a vulnerable worker was exposed to long-

term experiences which, in certain circumstances, was argued to have led to injury. The 

corollary was that the patterned and normalised nature of the experience made such 

behaviour difficult for an employer to detect or manage, as it may have gone unnoticed 

or unreported. 

In contrast, repetition was only absent in 9% (n = 12) of sampled cases. This has 

consequences for a definitional element considered essential in almost every sociological 

approach to workplace bullying (Reknes et al, 2014, p. 480). In Case 37, the WBRI related 

to events on a single day, with the arbitrator confirming, “as a direct consequence of the 

events of 12 November 2008…he developed an adjustment disorder” (para. 30). 

Similarly, in Case 58, “It would appear from the applicant’s statement that his 

psychological disturbance related to the events of 15 January 2011” (para. 38). 

Nevertheless, IWs were successful in their claims for compensation in n =10 of these n 

= 12 cases where repetition was absent. While a lack of repetition was thus not found to 

be essential to an IW’s success in a claim for a WBRI, the arbitrator did not ‘endorse’ the 

nomenclature ‘workplace bullying’ in any of these n = 12 cases. Repetition may remain 

an essential element of ‘workplace bullying’, with the outcome of the n = 12 cases 

potentially due to the presence of other injurious factors which did not fit within the 

definition of workplace bullying, but still resulted in entitlement to compensation. This 

reflected the absence of a requirement for arbitrators to make a definitive finding of 

workplace bullying, and complicates these research findings, limited to the arbitrator’s 

official account of their interpretation and assessment. In those n = 12 WBRI cases, the 

term workplace bullying may have been erroneously applied by the IW or legal 
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practitioners involved, and the absence of any direct commentary by arbitrators results in 

potential ambiguity, requiring further sociological examination. 

Workplace bullying: Targeted behaviour. 

The sociological approach to power is typically associated with an individual or 

group possessing and activating control over another individual or group (Weber, 1978, 

p. 53). A core manifestation of such power in the official definition of workplace bullying 

was identified as the concept of ‘targeted behaviour’, where an individual or group 

‘directed’ behaviour to another individual or group. ‘Targeting’ was considered a 

sociologically useful concept as it identified a clear manifestation of power in a workplace 

interaction. Targeting, unlike repetition, was not identified in a majority of sampled cases, 

despite being a core element of the official WorkCover definition of workplace bullying. 

Only 28% (n = 37) of sampled cases included any reference to targeted, or purposively 

directed, behaviour.  

Targeting, when it was identified, took a variety of specific forms. In many cases 

supervisors had allegedly targeted the IW in the hope of forcing resignation. “She is of 

the opinion that Mr Wong had made up this roster in the hope that she would leave” (Case 

1, para. 8). In Case 34, “Mr Paine and Mr Boniciolli appear to have intentionally kept Mr 

Poole in the dark about their motives of raising performance issues without any warning, 

which obviously caused Mr Poole distress…” (para. 58). Excessive criticism was 

characterised by arbitrators as evidence of targeting. In Case 85, “The applicant was not 

disciplined with her fellow workers but singled out for individual attention” (para. 34). 

Likewise, in Case 53, the applicant, “gives details of a situation on 31 March 2010 when 

he felt EB blatantly favoured other colleagues over him in the provision of Cab charges 

after working back late” (para. 19). A clear indication of unequal treatment by a 

supervisor was evident in Case 102 where, “The applicant felt that he was being targeted 

and that the complaints were made in retaliation for his having blown the whistle on the 
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“Baxter boxes side arrangement” (para. 37). In these cases, where a supervisor used the 

influence of his or her position to achieve an intentional outcome, there was a clear 

asserted interaction based on the exercise of hierarchical power (Weber, 1978, p. 53). 

This demonstrated the experience of vulnerability for IWs, whose supervisors had the 

structural, or influential workplace power (Foucault, 1976), to enact or condone 

workplace behaviour which resulted, or was perceived as intending to result, in a negative 

experience for an IW. 

When targeted behaviour was allegedly perpetrated by co-workers, different 

forms of behaviour emerged, reflecting a horizontal manifestation of power aligned with 

Foucault’s concept of socially infused power relations (Foucault, 1976, p. 194), whereby 

power is not simply based on hierarchical position, but is experienced throughout all 

aspects of a social interaction. The exerciser of power may not have hierarchical authority, 

but may have the ability to influence peer behaviour through the application of workplace 

norms or expectations. Thus, the IW might be targeted by colleagues through isolation, 

as in Case 14 where, “Mr Romstein said that relations between him and other warehouse 

workers began to deteriorate, with him being isolated and the subject of hostility” (para. 

13). Case 41 (para. 21) further demonstrated this type of negative peer-initiated 

experience, when the IW was transferred into a new team:  

She stated that as soon as she started with Joseph’s team, he refused to 
speak to her which was very strange and difficult…She said that as time 
went by she found it increasingly stressful and embarrassing as Joseph 
would talk to everyone else on the team but not to her. The applicant said 
she felt it was deliberately belittling and frustrating and she was being 
singled out for this sort of humiliation. 

Here, the IW demonstrated a vulnerability to negative behaviour, which at the same time 

highlighted the potential subtlety of targeted workplace behaviour (Case 41), where 

simple interactions, or lack of interaction, may build, invisibly, into a damaging situation 

for IWs. In Case 128, targeting took the form of isolation through exclusion, “he was 

isolated by other workers who spoke in Turkish, particularly Huseyin, the son of the 
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foreman, Metin Bayram” (para. 14). Targeting also manifested as the result of general 

poor behaviour in the workplace. For example, in Case 49, “He stated that Mr Bassett 

would talk to him ‘like a pig’ and would call him a ‘lazy fat cunt’, although he conceded 

that he did not swear at him when others were around” (para. 25). As the result of such 

an example, the definitional ambiguity of workplace bullying was able to be analysed in 

detail. Negative behaviour was an inherently subjective experience and the application of 

seemingly innocuous words, for example, may have been extremely damaging. In Case 

117, “The applicant stated that staff put paint on her phone and chewing gum on the door 

handle of her car” (Para. 75). What might have been considered a ‘prank’, in one context, 

was transformed to a damaging social experience in the individual’s wider workplace and 

social context. Targeting, or directed behaviour, thus took various forms based on the 

relative positions of individuals in the workplace, and their particular psychological 

context and interpretation, reflecting sociological approaches to both vertical and 

horizontal power which have highlighted the complexity of social power and the 

multifaceted experience of power in social interactions (Biebricher, 2007). Targeting, or 

actively directed behaviour, was again identified as an ambiguous concept, and one which 

could not be distinguished as a discrete, or universal, experience in sampled WCC cases.  

The ambiguity of ‘targeting’ was further highlighted in the 72% (n = 94) of 

sampled cases where targeting was not explicitly identified by arbitrators. In these cases, 

targeting was often implicit, with arbitrators confirming definitively in only three cases 

that targeting was not present. For example, in Case 21 the arbitrator reported, “It was Mr 

Newsome’s opinion that he didn’t think there was any malice in Mr Wardrop’s intentions. 

It wasn’t his view that he was deliberately trying to exclude or undermine Ms Churchill” 

(para. 35), and later confirmed, “I accept that his actions were reasonable and were not 

deliberately antagonistic” (para. 97). The arbitrator in Case 21 rejected the label 

‘targeting’ or ‘intentional’, noting the perpetrator’s behaviour was ‘innocent’ and 
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‘reasonable’ action. In most other cases, elements of power were canvassed in terms of 

supervisory positioning and the inability of the IW to defend against negative behaviour, 

implied rather than clearly identified. Thus, while not directly confirmed in every case, 

targeting, like repetition, emerged as a key and consistent element of the WCC’s practical 

definition of workplace bullying. 

Workplace bullying: Unreasonable behaviour. 

Unreasonable, or perceived negative behaviour, was considered an important 

sociological element of the official definition of workplace bullying because it identifies 

the intersection of WC discourse and legal practice, whereby behaviour is formally 

labelled as inappropriate. It therefore creates a discursive account of acceptable 

behaviour, recorded in an official text, the WCC case report, and potentially influencing 

future determinations of ‘reasonableness’ (Foucault, 1962). Unreasonable behaviour 

requires perception, whether an individual’s perception, or the application of the legal test 

of the legal ‘reasonable person’s’ assessment of what may or may not be appropriate 

(Martin & LaVan, 2010). The concept of unreasonable, or perceived negative, behaviour 

in the WCC thus draws upon potentialities of both interpretive (Blumer, 1998) and 

rational empirical sociological approaches to individual perception (Athens, 1997). This 

reflects the divergence between the individualistically focused ‘no-fault’ WC system 

(Meredith, 1913) and the rational-logical approach to fact-based reasoning of general 

legal discourse (Smith, 2000, p. 285), allowing a sociological examination of this 

apparent dichotomy.  

Unreasonable behaviour, beyond the application of the legal ‘reasonable person 

test’, as outlined in the High Court case of Nomikos Papatonakis v Australian 

Telecommunications Commission (1985, para. 36), was confirmed as an exceptionally 

broad variable, making a clear definition elusive. In some cases, it was the IW’s 
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interpretation of unreasonable behaviour which emerged, such as in Case 10 (para.15) 

where:  

The Applicant then describes a series of events which she clearly states 
amounted to ‘harassment and intimidation’. This phrase might mean 
different things to different people but it clearly notes something more 
systematic than occasional stress…in the workplace.  

The arbitrator’s assessment of interpretation and ‘perception’ was identified as a repeated 

theme across the sampled cases. For example, in Case 18 the IW, “perceived that all that 

week Mrs Chapman and Ms Tate were ‘acting very strange towards him, but mainly Mrs 

Chapman. She wouldn’t talk to me or have any eye contact with me…’” (para. 27). Some 

unreasonable behaviours were more readily identified than others, such as in Case 14 

when they were described as the, “placement of ‘silly stickers’ (per Mr Abdulla) or 

demeaning comments, often homophobic (per Mr Romstein) and also purposeful farting 

close to fellow workers to annoy” (Case 14, para.10). Arbitrators regularly confirmed the 

presence of unreasonable behaviour, acting beyond their statutory power to achieve a 

balanced finding based on their assessment of the ‘facts’ presented to them by both parties 

to the dispute, to instead apply their particular interpretation (Smith, 2000, p. 283) of what 

may or may not be ‘unreasonable’. This is immediately problematic because the 

parameters of this account of ‘unreasonableness’ was based on inconsistent ‘evidence’. 

For example, an emergent finding was that employer participation in WCC cases was 

minimal, while IWs were physically present in all cases. The arbitrators’ statutory duty 

to reach a fair and just outcome was thus potentially diluted by the inconsistency of 

participation and consequent consistency of evidence. The arbitrators’ assessment of what 

was ‘unreasonable’ may then only be described as arbitrary. Additionally, the presence 

of unreasonable behaviour was significantly correlated with a successful case outcome 

for IWs, further confirming the importance of arbitrators’ exercise of their statutory 

function (Moore, 1993, p. 168), which operated without the broader ‘legalistic fairness’ 

of a trial or court case where such principles of ‘legalistic function’ (Moore, 1993) would 
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be grounded. Arbitrators thus determined the status of alleged behaviour as 

‘unreasonable’, based upon an array of haphazardly applied evidence, which resulted in 

an arbitrary and inconsistent application of an important legal concept. 

When arbitrators overtly labelled behaviour ‘unreasonable’, their resulting 

commentary provided insight into how the term was applied and the immediate 

consequences of this judicial endorsement. In n = 18 of sampled cases, unreasonableness 

took the form of ‘unfair’ management process, a matter which sat outside the concept of 

workplace bullying (Workers Compensation Act, 1987, Section 11a), as it pertained more 

to the aftermath of a workplace issue than its cause or initial experience. For example, 

unreasonable management action in the handling of a complaint against the IW was 

illustrated in Case 9 where the arbitrator confirmed, “the Respondent denied the Applicant 

to most [sic] basic rights of a fair hearing. As such, their actions cannot be considered 

reasonable” (para. 44). Unreasonableness also emerged from poor management action in 

Case 15 where, “The personal approaches by Management to the Applicant at her home 

are in my view unreasonable and are a breach of privacy” (para. 24). Similarly, in Case 

62, “the actions in or connection with the transfer or employment benefits with respect to 

the applicant were not reasonable” (para. 54), and in Case 57, “In light of the above, I 

formed the view that the actions of the respondent in relation to performance appraisal 

and discipline in respect to the applicant were not fair, and in all the circumstances, were 

not reasonable” (para. 206). Arbitrators were found to confirm the presence of 

unreasonable behaviour when the behaviour in question involved the allegation of poor 

management or improper implementation of an employer’s workplace procedures, 

experiences which demonstrated management’s apparent misuse of its hierarchical 

workplace power (Rose, 1999) beyond the ‘Section 11a defence’, whereby ‘reasonable 

management action’ may be used as an employer’s defence to a claim of psychological 

injury. Unreasonable behaviour was closely linked by arbitrators to the misuse of 
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management authority, and did not reflect, or link to, the presence of ‘aggressive 

behaviour’ identified in the quantitative case analysis. This finding has clear 

consequences for the application of the official definition of workplace bullying, and 

arbitrators’ role managing WBRI results, because it highlighted the role of management 

interaction in workplace bullying, a factor which legislation attempted to avoid in Section 

11a of the Workers Compensation Act. This application of Section 11a is discussed in 

further detail below in the Foucauldian Qualitative Content Analysis section.  

Workplace bullying: Risk to health and safety. 

The concept of risk is a well-established sociological pathway to the analysis of 

social discourse (Green, 2009, p. 493). Risk introduces a way of ‘calculating’ (Green, 

2009, p. 507) the presence of a social experience, its likelihood and consequences for the 

individuals and groups involved. Sociologically, ‘risk to health and safety’ was identified 

as an element of the official definition of workplace bullying which links workplace 

bullying to a negative safety outcome, and therefore to the general discourse of work, 

health, and safety. It is sociologically relevant because the discourse of ‘workplace health 

and safety’ is a critical theoretical foundation underpinning the social institution of WC 

(Hopkins, 1990a), providing the legitimacy (Donado & Walde, 2012) of the WCC’s 

authoritative role in managing the injurious consequences of an unsafe workplace. 

Despite the status of the concept, ‘risk to health and safety’ was noted in only 14% (n = 

18) of sampled cases by arbitrators, and typically appeared in the context of safety policies 

and programming. For example, in Case 12, “The Respondent’s failure to have in place 

a Policy for bullying, harassment and grievance is unreasonable” (para. 49). Again, it 

reflected arbitrators’ approach to an employer’s responsibility to appropriately manage 

negative workplace experiences. This was emphasised in Case 42 where, “Notes of the 

tool box meeting held with the applicant records that the applicant raised his concerns 

about his personal safety and bullying and it was noted that EC would be spoken with 
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about bullying” (para. 35). The specific promise to address the bullying in Case 42 was 

not actioned, and thus the arbitrator placed blame with the employer, guilty by inaction, 

well outside the scope of no-fault determination of a claim dispute. The risk to health and 

safety appeared, for the arbitrator, grounded in the concept of an employer’s wider duty 

of care, rather than any explication of workplace bullying and what it may involve for an 

IW. Application of risk to health and safety, taken in this manner, stepped outside the 

arbitrator’s statutory role and applied the Work Health and Safety Act (2011), over which 

the NSW District Court, rather than the WCC, had jurisdiction. 

Risk to health and safety did, however, prove relevant in the few cases where a 

physical injury was related directly to negative behaviour. The arbitrator in Case 14 

confirmed, “As both actions have OH&S risk issue [sic], such antics are hardly those that 

should have been condoned nor ‘apparently harmless’, as his own actions were described 

by Mr Ronstein” (para. 11). In all other cases where health and safety risks were noted, 

reference was made to dangerous workplace actions and the resulting physical risk was 

implied as a factor in the perception of workplace bullying, such as in Case 41 where the 

IW, “described an incident when Carlos arrived and dismantled a machine that she had 

set up and threw a box to her” (para. 83). The physical act was incorporated into a wider 

picture of workplace bullying, which did appear to relegate ‘risk to health and safety’ to 

a category of ‘assault’ or potential assault rather than simply ‘negative behaviour’. 

Similarly, in Case 128, “Dr Kafiris is Mr Starling’s general practitioner. Mr Starling saw 

him on 7 May 2010 and provided a history of recurrent intimidation and that the 

foreman’s son had attempted to run over him with a forklift. Bullying had increased over 

the last three months” (para. 19). Ultimately, the application of the ‘risk to health and 

safety’ element of the official definition was minimal, potentially because the no-fault 

nature of WC leads to a simple corollary where the presence of injury definitively 

confirmed a risk to health and safety must have existed. This is a concept drawn from the 
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Work Health and Safety Act 2011, Section 12A, which confirms that workplace injuries 

are to be adjudged under a ‘strict liability’ principle where an employer’s only legitimate 

excuse for an injury occurring was that it was not reasonably practicable (Section 18) to 

foresee or avoid the safety issue. A reference to health and safety linked WC to the general 

legal discourses of employer responsibility and workplace safety, distancing it from the 

overtly medicalised focus of WC (Purse, 2005a), but ultimately placing ‘risk to health 

and safety’ as an ambiguous, and potentially unhelpful inclusion, in the official definition 

of workplace bullying. 

Workplace bullying: How arbitrators defined workplace bullying. 

Arbitrators were found to articulate the specific presence of workplace bullying 

in only 18% (n = 23) of sampled cases. In n = 12 (9%) of these cases, the arbitrator 

confirmed the interpretation of the IW, highlighting or condoning the implication that the 

label of WBRI applied by the IW was satisfactory. For example, in Case 22, “In my view 

it is entirely understandable that Mr Sharma would perceive his experiences with the 

Respondent going back to 2004 as bullying and harassment” (para. 43). In Case 42 the 

arbitrator confirmed, “I am satisfied the applicant’s injury causally results from his 

exposure to and perception of bullying behaviour towards him by co-worker EC” (para. 

76). In n = 11 (8%) cases, however, the arbitrator used the term ‘bullying’ to describe the 

circumstances of injury. These instances demonstrated the official application of the term 

‘workplace bullying’ and identified key circumstances where that definition was 

employed. 

Arbitrators confirmed the presence of workplace bullying by illustrating the 

specific behaviour which initiated the application of the definition, rarely beyond negative 

employer action or behaviour. In Case 55, the arbitrator linked workplace bullying to poor 

supervisory behaviour, “In my opinion, Ms Curtis did in fact bully and harass the 

applicant after she arrived at the facility in 2009…Ms Curtis was just an unpleasant 
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manager who targeted a vulnerable employee” (para, 274). In Case 41, the cause of 

bullying was also linked to direct supervision, “The conduct and treatment of her by team 

leaders was only a part of the conduct, namely, victimisation, bullying and 

harassment…contributed to the development of the psychiatric injury” (para. 135). 

Again, in Case 49, it was supervisory behaviour that was asserted to have caused injury, 

“The applicant was undoubtedly traumatised by the harassment, bullying and humiliation 

in the work place at the hands of Mr Bassett” (para. 94). This was mirrored in Cases 82 

(para. 17), 93 (para. 142), 96 (para. 109), and 128 (para. 105). In Case 34, the arbitrator 

highlighted the role of poorly applied human resource procedures in creating a bullying 

situation (Case 34, para. 57); mirrored also in Case 45 where ‘inaction’ by management 

was characterised as bullying (para. 79). Only cases 85 and 128 did not directly mention 

supervisory responsibility, although both were concerned with a general workplace 

‘problem’ with workplace bullying and management’s apparent role in condoning such 

behaviour. WCC arbitrators, therefore, in the few cases where they highlighted and 

confirmed the presence of workplace bullying, only associated ‘workplace bullying’ with 

manager-instigated, or management condoned, negative workplace behaviour. This 

finding highlighted the link between hierarchical or governmental power, as expressed 

through the employer’s power over the worker and workplace, and positioned bullying as 

an organisational, and not simply an individual, problem. 

Workplace bullying: When arbitrators did not define workplace bullying. 

In 82% (n = 108) of sampled cases, the presence of workplace bullying was not 

clearly or specifically endorsed by the arbitrator, despite being mentioned by the injured 

worker as a cause of injury. Arbitrators dismissed the presence of workplace bullying as 

a non-issue and identified bullying as part of general workplace behaviour: typically, poor 

management practice or the low interpersonal skills of supervisors. For example, in Case 

15, the arbitrator confirmed, “I am of the view that the behaviour does not have to fit the 
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exact definition of “bullying” and “harassment” to constitute an environment which 

produces psychological symptoms” (para. 13). In Case 98, the arbitrator similarly 

expressed it was not, “necessary to come to any concluded view as to the applicant's 

complaints of micromanagement, bullying and harassment” (para. 56).  

Reflecting Foucault’s contention that individuals shape their subjected identities 

as the result of governmental regimes, such as prisoners in a panoptic gaol (Foucault, 

1976), or patients in an asylum (Goffman, 1961), the IW was considered a product of 

their social environment and arbitrators linked workplace bullying to the IW’s wider 

social context. Often, the negative workplace behaviour itself was not considered directly 

responsible for injury, but rather the IW’s immediate social context. For example, 

“Further, in a small country town where she lives she felt that her reputation had been 

unjustifiably damaged in the eyes of her neighbours and friends” (Case 95, para. 45). This 

connected the experience of workplace bullying to not simply the worker’s inherent 

vulnerability, but the wider vulnerability of the worker’s social status and context. 

The finding that only in 6% (n = 8) of sampled cases the arbitrator made a 

definitive assessment that workplace bullying had not occurred, further highlights the 

statutory context of arbitration. Lack of evidence was the most common reason for no 

‘workplace bullying’ being found, such as in Case 16, where “It is clear there is no 

evidence of these assertions…” (Case para. 68). Likewise, in Case 43, the arbitrator 

confirmed the evidence was insufficient to make a clear finding in favour of the IW: 

Although, I accept that there were incidences of disagreement between 
Mr Chisholm and Mr Pachecki, from the totality of the evidence, both 
written and oral, I find there is insufficient evidence to satisfy me that Mr 
Pachecki had at any time bullied or harassed Mr Chisholm. (para. 23)  

In Case 59, the arbitrator confirmed the worker’s personal mental health issues were the 

‘real issue’ and her employers acted correctly to support her, although the worker received 

compensation despite the employer’s actions: 
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I am unable to accept that the applicant was harassed, bullied, 
intimidated, or had unreasonable demands placed upon her during the 
course of her employment with the respondent. On the contrary, the 
evidence establishes that Ms Wheelahan, and the senior staff at the Mater 
Christi facility, probably went out of their way to accommodate the 
applicant, who presented at work with an increasingly fraught appearance 
and behaved in an increasingly erratic manner throughout her 
employment. (para. 124) 

In Case 91, the arbitrator confirmed negative behaviour did not meet the threshold 

required by workplace bullying and applied the word ‘conflict’ in its place: 

As I have observed, the way in which the case was argued, relied only on 
the conflict, arising out of those alleged deficiencies in training, and the 
criticisms, leading to the conflict, to use a more neutral term than 
harassment or bullying. (para. 83) 

This evidence-based case rejection was a pattern repeated in Cases 101 (para. 260), 77 

(para 76) and 60 (para 52), and demonstrated the relevance evidence played in disputing 

bullying claims. Such an application of evidence, or knowledge, created what Foucault 

(1969) described as the discursive parameters which shape legitimate social authority. 

Rejecting an argument based on evidence allowed arbitrators to highlight and articulate 

their legalistic authority in resolving claim disputes, in keeping with the statutory 

obligations imposed on judicial officers in NSW, but not the statutory obligation placed 

specifically upon arbitrators to move outside rules of evidence to achieve a fair and 

balanced outcome for all those involved. Arbitrators thus attempted to invoke a general 

judicial authority in contradiction of their statutory authority, governmentally (Foucault, 

2004) establishing their power, subtly beyond their legislated role. 

The IW was not successful in receiving some form of compensation in only 13% 

(n = 17) of sampled cases. These cases illustrate the relatively rare circumstances where 

IWs did not ‘succeed’ in their cases. Medicine was identified as a key factor determining 

IWs’ entitlement to compensation, and claim failure was not linked to the definition of 

workplace bullying in any case. Rather, the primary reason for claim loss across cases 

was lack of diagnosable injury. In Case 10, for example, the arbitrator confirmed: 
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I do accept Dr Vickery’s Report in preference to others and find that the 
Applicant did not suffer any psychological injury which was either related 
to her work (Section 4) or to which her employment was a substantial 
contributing factor (Section 9A). (para. 66)  

Again, in Cases 44 (para 49), 59 (para. 141), and 97 (para. 60), arbitrators attributed claim 

loss to IWs’ inability to present sufficient evidence of injury, confirming the superiority 

of medicine in establishing evidence, a theme discussed next. In contrast, Case 68 

revealed the IW had already received compensation for the injury through another legal 

avenue, and was, therefore, not entitled to WC (para. 99), rendering the worker’s claim 

‘illegitimate’ and again highlighting the Foucauldian contention (1976) that an 

individual’s legitimacy was based on compliance with social norms and expectations. An 

employer’s assertions that injury was caused by reasonable management action, a defence 

under Section 11(a) of the Workers Compensation Act (1987), was not successful in any 

case.  

The definition of workplace bullying: Summary 

This section examined how the definition of workplace bullying was applied by 

arbitrators in the WCC. Through analysing the elements of the official WorkCover NSW 

(2015a) definition of workplace bullying, practical implementations of the definition 

were reviewed, concluding that workplace bullying is a complex and ambiguous concept. 

Definitions were typically applied elementally. ‘Repeated behaviour’ was the most 

commonly applied element, with ‘targeted behaviour’ and ‘risk to health and safety’ 

applied inconsistently. ‘Unreasonable behaviour’ was correlated with IWs’ success in 

achieving compensation, but was also found to be arbitrarily applied by WCC arbitrators. 

Common to these elements was the mostly implicit allegation of employer misuse of 

power, whether through aggressive management or inappropriate supervision (such as 

constant unfounded criticism). The official definition of workplace bullying did not 

reflect the identified negative behaviours (aggression and criticism) which dominated 
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IWs’ allegations of injury causation. WCC arbitrators exercised, and occasionally stepped 

beyond, their statutory authority by applying legal rules of evidence to adjudicate 

disputed claims. 

Foucauldian Qualitative Content Analysis 

A Foucauldian research method identifies the importance of examining power, 

knowledge, and governmentality, as these elements shape social experience by creating 

the discursive parameters by which those in authority may exercise their decision-making 

power, such as the medical expert (Foucault, 1961), the judicial officer (Foucault, 1976), 

and, as argued in this thesis, the WCC arbitrator. Through this analysis of power, 

knowledge, and governmentality, the interaction of legal and medical institutional power 

in the WCC is examined, including the power to create and maintain knowledge 

(Foucault, 2004), the resulting development of an ‘official discourse’ (Foucault, 1969, 

p.53) of WBRI, and the discursive implications for IWs, employers, and medical experts.  

Power: The arbitrator’s exercise of legal authority. 

Power may be clearly identified when an individual or group has the capacity, or 

authority, to influence the interpretation of a social experience (Weber, 1978, p. 53). As 

Foucault (1961, p. 256) theorised, the power of medical practitioners to observe an 

individual’s symptoms and deliver an authoritative diagnosis, confirms the presence of 

power. Using a Foucauldian paradigm, the doctor, as expert, exercises the authority to 

diagnose, label, and thus apply the discourse of ‘illness’ to the IW. Arbitrators were found 

to articulate an alternate account of medical authority, demonstrating their superior legal 

authority through embellishing and / or commenting upon medical opinion. 

Embellishment and commentary thus positioned the arbitrator as the definitive individual 

authority (Foucault, 1976) in WCC hearings, formalising the authority of the statutory 
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role of the arbitrator, through the exercise of, and occasional departure from, the 

parameters of this judicial role.  

Exercising power through embellishing and criticising medical evidence. 

Arbitrators embellished or criticised ‘medical evidence’, a term used by 

arbitrators to reflect medical opinion of ‘factual’ circumstances in each case. 

Embellishment was identified in 34.4% (n = 45) of sampled cases, and its presence 

challenged the arbitrators’ statutory mandate to bring about a fair and balanced outcome 

for all parties to a dispute (Workers Compensation Act, 1987). In Case 2, this took the 

form of criticism of the a psychiatric expert, “Dr Akkerman has not accepted the facts as 

told to him by the Applicant. He makes a number of assumptions which, having regard 

to the evidence before me, there is no factual basis” (para 60). Criticism was employed 

as a legal technique used by arbitrators to characterise particular evidence and justify a 

decision. Prior research asserts that criticism may be discursively employed to assert 

superiority and inferiority (Coulter, 1998, p. 1974), and to demonstrate the exercise of 

authoritative power. This was identified in Case 34 where the arbitrator confirmed, “As 

to the basis of Dr Revai’s opinion on ‘paranoia’ there is no clear explanation by Dr Revai 

of the factual basis of the conclusion he has reached” (para. 31). In criticising the doctor’s 

medical process and its resulting conclusion, the arbitrator disrupted the authority of the 

medical role, challenging medical authority to make reasoned and ‘expert’ assessment of 

IWs. The arbitrators asserted the role of the WCC as the definitive site of factual 

determination, a key ingredient in the exercise of discretionary power (Galligan, 1990, p. 

33). While space was given to the medical expert to exercise a lower than ‘legal’ 

understanding of the relevance of ‘facts’ given the doctor’s lack of legal training (Case 

59, para. 141), there must still be a ‘legally’ satisfactory connection between facts and 

outcome, reconfirming the final authority of the legal function (Smith, 2000). This was 

again highlighted in Case 128, where, “The [medical] reports do not set out the chain of 
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reasoning which leads to the conclusion” (Case 128, para. 54). Arbitrators used 

embellishment and criticism, linguistic techniques which established the discursive 

parameters (Foucault, 1969) of the WCC’s legal authority, which shaped the presentation 

of medical evidence and ultimately diminished the medical expert’s authority to discharge 

the statutory medical role of injury diagnosis and work-related injury causation 

assessment. 

A general pattern emerged whereby arbitrators constructed the WBRI as a legal 

issue, rather than a medical concern. Sociologically, this highlighted an apparent discord 

between medical and legal perspectives, which has wide implications for the legal 

determination of a medicalised issue (Foucault, 2004), such as psychological injury under 

current NSW WC law. A medical opinion, so arbitrators suggested, was only as valuable 

as the legal evidence supporting the opinion, with ‘medical evidence’ thus positioned as 

a discrete and manageable concept, and not reflecting the potential depth of medical input, 

from medical diagnosis to contemporaneous factual recording. As such, the arbitrator in 

Case 77 stated, “Ms Hall gave no further details and I find such a generalised non specific 

history to be of very little weight indeed in assessing the true factual background of this 

case” (para. 39). Additionally, in Case 70, the arbitrator indicated the medical expert had 

not exercised the requisite legal assessment of an IWs alleged experience, stating, “I 

observe at this point that Dr Snowden did not see fit to try to apportion between the 

various particular events” (para. 62). Arbitrators used critical phrases, such as ‘I 

observe…did not see fit’, and similar descriptors, to discuss the value of medical 

reporting, thus prioritising the legal perspective (Ehrlich, 1962, p. 64) and diminishing 

the authority of the medical expert to enact their statutory medical function of injury 

diagnosis and injury causation assessment.  
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Exercising power through the subversive analysis of medical evidence. 

Through examining arbitrators’ descriptions of evidence, Foucault’s concept of 

power as ‘binding social glue’ (Alcoff, 2013) was used to identify priorities applied in 

the balancing of medical expertise. Arbitrators adopted an arguably derogatory approach 

to medical expertise. This, like embellishment and criticism, served to highlight the 

asserted dominance of law, normalising the power of legal authority (Margolis, 1993, p. 

55), and overstepping arbitrators’ statutory authority to balance evidence and reach a fair 

conclusion (Workplace Injury Management and Workers Compensation Act, 1988). This 

was noted in Case 14, where the arbitrator used the colloquial, ‘killer’, adverb to highlight 

a medical expert’s apparent exaggeration: “I do not see that Mr Romstein’s responses are 

the ‘killer’ admissions as Dr. Roberts seems to think. Such a response could be interpreted 

differently” (para. 34). In Case 20, a doctor’s conclusions were, in the arbitrator’s view, 

an, “extraordinary conclusion” (Case 20, para. 50). Th use of ‘Extraordinary’ suggested 

facts did not support a conclusion, and the resulting implication was that the doctor was 

either mislead by factual error, or acted inappropriately in reaching that conclusion. It 

was a definitive statement on the part of the arbitrator, casting the medical expert in a 

potentially negative manner. The same doctor returned for similar assessment in Case 32, 

with a different arbitrator noting, “This conclusion was, with justification in my view, 

criticised by the Applicant at the hearing” (para. 36). Power, again, was exercised through 

the arbitrators’ discretionary individual authority to present, criticise, and therefore 

discursively construct, the authority of the medical expert (Galligan, 1990, p. 54) in the 

WCC. 

Employing a FQCA permitted analysis of the discursive techniques used by 

arbitrators to establish governmental control over the WCC process, including the ways 

evidence and knowledge was presented (Foucault, 1976), how experts were identified and 

granted authority (Foucault, 1961), and how legal assessment was prioritised (Smith, 
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2000). For example, arbitrators cast apparent doubt upon the reliability of the medical 

expert’s opinion, asserting their authority over the medical knowledge domain (Smith, 

2000). Using words such as ‘strangely’ to establish a discursive pattern of criticism and 

subversion (Luke, 1999, p. 166), arbitrators re-enforced the normalisation of legal 

authority (James, 2014, p. 55). “Rather strangely, Dr Clark simply noted that, ‘the other 

accounts maintained she was abused as a child’” (Case 59, para. 82). A tone of apparent 

disdain was noted in Case 88, where the arbitrator noted, “Dr Robertson dismissed the 

opinion of Mr O’Neill and accepted the applicant’s subjective history without any 

detailed consideration of the background in the workplace and the applicant motives for 

the claim” (para. 60). The arbitrator thus emphasised the failure of the medical expert to 

discharge their ‘role’ satisfactorily, despite no apparent clarification of what was expected 

of the medical expert. By diminishing the value of the resulting ‘medical evidence’, 

arbitrators discursively framed the value of their statutory role in identifying evidentiary 

mistakes made by medical experts. 

In addition, criticism was aimed at the expert’s inability to provide satisfactory 

expert evidence, attacking the credibility of the expert and, through grouping all medical 

input within the generic category of ‘medical evidence’, threatening the integrity of 

medicine as a coherent social institution (Foucault, 2004, p. 16). “It appears that Ms 

Salisbury is a master of arts, has a diploma in clinical psychology and a doctorate, 

describing her qualifications as Dr.PH. I am not familiar with that designation and it is 

unclear whether she has a medical degree” (Case 36, para. 26). The expert, through 

embellishment and commentary, was positioned by arbitrators as a replaceable authority, 

highlighting the legal role as primary, with all other experts considered only ‘useful’ 

(French, 2010), and non-essential. For example, “she [the expert] sees the applicant early 

in time and is just one voice amongst many” (Case 25, para. 55). Arbitrators appeared to 

position their legal authority as superior to medical expertise, discursively emphasising 



 
 

167 
  

the power of the arbitrator in determining the outcome of disputed WBRI claims, and 

establishing arbitrators’ authority to exercise their statutory role in dispute resolution. 

Exercising power through a legalistic authority. 

The power an arbitrator exercised in the WCC was a legal power, based on statute, 

and when the arbitrator exercised this authority they established a legal claim over the 

management of a WBRI. This echoed Foucault’s explication of authority in disciplinary 

institutions, such as the asylum (1962), whereby individual claims authority over a social 

process by controlling the ability to define relevant information and official definitions. 

The concept of governmentality (Foucault, 2007) provides a framework to analyse this 

authority and power. As a social system, the WC system requires legitimacy to function. 

It achieves this legitimacy through its alliance with the general Australian legal system, 

and the relevant legislation governing its operations (Purse, 2005a). Social systems, 

however, require more than official legitimacy; they must perpetuate their own legitimacy 

by defining the issues and problems under their authority and demonstrating their ability 

and authority to continually manage those issues and problems (Foucault, 2006, p. 135). 

As power always seeks to, “reinforce, strengthen and protect the principality” (Foucault, 

1991b, p. 90), governmentality is most obviously manifested through the ways arbitrators 

identify their role and purpose in interpreting and applying legal solutions to WBRI 

claims, protecting the ‘principality’ of the WCC. Arbitrators, accordingly, identified the 

issues presented in the WCC as legal problems to solve, defining the scope of problems, 

and the discursive parameter of their ‘solutions’. This confirms Smith’s (2000) assertion 

that law’s authority overrides the medical authority, which Foucault (2004) claimed to be 

the most prevalent and incipient social authority.  

Governmentality invokes the legitimacy of a social system, based on the 

discursive value of previous authority, drawn upon to emphasise legitimacy (Bakhtin, 

1984). Such demonstration of authority, through the application of prior discourse, is an 
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acknowledged technique in the social exercise of power (Foucault, 1969). As Foucault 

theorised, “It’s not enough just to look at statements, nor just the context” (Foucault, 

1961, p. 109). Rather, official statements capture a history of authority and ‘truth’ 

interpretation, which ripples throughout discourse in official text, and defines future 

action, revealing traces of power (p. 109) and therefore allowing examination of how 

particular authority has developed and how it may affect the individuals involved. In 62% 

(n = 81) of sampled cases, the arbitrator confirmed the issue under review was a legal 

and not a medical issue by linking the issues encountered in the WCC process to wider 

legal context. This was highlighted when the arbitrator expressed apparent disdain at the 

absence of a legal process, such as in Case 124 when the arbitrator noted, “It is extremely 

difficult to work out who is telling the truth and who is not without the benefit of hearing 

oral evidence” (para. 152). Oral evidence is a key component of the common law legal 

system, underpinned again by the importance placed on individual autonomy and 

rationality (Rawls, 1977). As oral evidence is not mandatory in the WCC, arbitrators in 

identifying these wider legal issues, used their legal authority, beyond their statutory 

arbitrator role, to emphasise the dominance of law.  

Arbitrators also discussed their general role within legislative structures to 

highlight their legal authority, “The Workers Compensation Act 1987 establishes a 

comprehensive scheme for the payment of compensation to workers who are injured in 

the course of their employment” (Case 1, para 4). The following statement revealed the 

importance placed by arbitrators in following the specific terms of relevant legislation, 

“It is appropriate to return to the 1987 Act. Here, the discretionary examples illustrated 

in s9A(2) of the 1987 act are, as to a number of elements, pertinent” (Case 11, para. 35). 

Arbitrators were, appropriately, specific in their application of relevant legislation, with 

the arbitrator in Case 73 noting, “The issues in this case relate to sections 4, 9A and 11A 

of the 1987 Act, together with the issue of incapacity” (Case 73, para. 34). This focus on 
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wider legal authority and the legislative requirements of the arbitrator’s role and authority, 

identified a discursive framework of legal authority, shaping WCC case reports. These 

themes are next discussed at length, below, in relation to legal precedent. 

Arbitrators took ownership of the legal focus and legal ‘energy’ (Foucault, 2007, 

p. 62) of the WCC process, thus positioning the legal institution of the WCC as a final 

legitimate authority over WBRI claims and establishing the governmental authority of 

the WCC within the WC system. This was achieved by arbitrators highlighting their legal 

responsibilities, distinguished from wider legal authority and precedent. Two cases serve 

as illustrative examples, “I am obliged to act according to equity, good conscience and 

the substantial merits of the case. In the interests of fairness and justice between the 

parties” (Case 71, para. 23). “The parties’ submissions have been recorded, and I will 

therefore refer to them only briefly, although I have had regard to them in their entirety” 

(Case 68, para. 54). Arbitrators asserted their statutory role and consequent obligations, 

and this directly shaped the legalistic focus of sampled cases. 

Exercising power through legal precedent and legitimacy. 

Foucault (1961) identified social power as inherently linked to discursive practice 

and the application of historical discourse as a technique to add legitimacy to current 

practice. In legal context, precedent is a clear example of this ‘borrowed’ legitimacy, 

where prior statements of legal issue interpretation are applied to justify a decision in the 

present and perpetuate legal authority (Rubin, 2010, p. 111). As the WCC was not bound 

by precedent, every reference to precedent served to emphasise the legitimacy of the 

WCC, highlighting the social requirement to base the exercise of power on a legitimate 

social system (Foucault, 1976). In 77.1% (n = 101) of sampled cases, precedent was 

drawn upon by the arbitrator to justify a decision or support a conclusion. The statutory 

context of the arbitrator’s role, which, while not requiring the application of precedent, 

encouraged reliance on ‘settled legal principle’ (Hall & Wright, 2008). Typically, this 
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involved the arbitrator stating a legal problem and using a past case to identify a legal rule 

for managing the specific problem. For example, “The crucial test is whether an employer 

expressly or impliedly induced or encouraged a worker to spend an interval at a particular 

place or in a particular way (Court of Appeal in McMahon v Lagana [2004] NSWCA 

164)” (Case 3, para. 51). In Case 11, Section 9 of the Workers Compensation Act was 

identified and elaborated with precedent, with the arbitrator noting, “With reference to 

the analysis of a ‘substantial contributing factor’, the Court of Appeal in Mercer v ANZ 

Banking Group [2000 NSWCA 138] (sic) held, and highlighted…” (para. 21). Precedent 

was used by arbitrators to guide ‘clear’ decision making and provide ‘clear’ justification 

for their reasoning, reinforcing the legitimacy of the ‘principality’ (Foucault, 1991b, p. 

90) of the WCC.  

This indicates that Mr Paine recognised that Mr Poole was upset about 
was [sic] a ‘perception of real events’, which are not ‘external events’, 
which as Spigelman CJ and Basten JA said can ‘satisfy the test of injury’ 
arising out of or in the course of employment’. (Case 34, para 56) 

Past authority was used to create, particularly with reference to the eggshell psyche 

principle, “a landscape of images” (Foucault, 1961, p. 240), from and by which individual 

issues were shaped, justified, and measured, and authority discursively perpetuated.  

Authority may also be demonstrated through the ‘ownership’ of discursive 

practice (Foucault, 2004, p. 13), establishing a social system or institution as a legitimate 

source of authority. In this way, arbitrators ‘claimed’ precedent introduced by parties to 

the dispute, or by criticising and recasting the import of precedent. For example, in Case 

85 (para. 26): 

It was submitted that the diagnosis of injury must confirm to the 
terminology of DSM IV. The case of Burns v Gladesville Bowling and 
Sports Club Ltd [2000] NSWCC 53; (2000) 20 NSWCCR 648 (Burns) 
was cited. In this case Bishop J noted that, “accepted medical 
terminology” is not defined in the Act and there is no indication given in 
the Act as to by whom the medical terminology is to be accepted. He held 
that the terminology used in the Diagnostic and Statistical Manual of 
Mental disorders (DSM IV) is accepted terminology. 
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Here, the arbitrator elaborated on the previous WCC case mentioned, using the precedent 

to demonstrate knowledge and legal expertise. On occasion, the arbitrator disagreed with 

precedent, reinforcing the power of precedent because it could not simply be ignored 

(Rubin, 2010, p. 111). “With respect to His Honour, Townsend’s case is not an authority 

for such a wide ranging proposition” (Case 1, para. 12). Again, with regard to a WCC 

Presidential decision, an appeal made from an arbitrated WCC case decision, “I have 

serious reservations regarding whether the meaning of ‘discipline’ described in 

Kushwaha is appropriate, construing the term in its statutory context” (Case 39, para 33-

34). Precedent was thus used by arbitrators to shape the discursive domain of the WCC, 

establishing the rules of what could or could not be used to justify a particular 

interpretation of disputed issues, and demonstrating the ultimate authority of the 

arbitrator’s legislated role. 

Exercising power through procedural fairness and legal legitimacy.  

Another technique employed by arbitrators to elevate the legitimacy of their 

exercise of power (Foucault, 1976), involved the clear descriptive account of the legal 

process between claim dispute and WCC hearing. The careful retelling of the dispute 

history was common to almost every (n = 118 / 90%) case, which both positioned the 

arbitrator as a legitimate authority figure, and discursively acted to dilute any potential 

criticism of the WCC process. An example from Case 10 demonstrated this approach:  

The parties attended a hearing on 2 June 2009. The Applicant was 
represented by Mr. Petrie. The Respondent was represented by Mr. de 
Greenlaw. At this hearing, the parties with the assistance of the 
Commission, engaged in an informal mediation process designed to 
facilitate an agreed settlement of their dispute. The parties were advised at 
the outset of the Hearing that the matter would proceed to determination 
if they could not reach agreement. I have used my best endeavours in 
attempting to bring the parties to the dispute to a settlement acceptable to 
all of them. I am satisfied that the parties have had sufficient opportunity 
to explore settlement and that they have been unable to reach an agreed 
settlement of the dispute. (para. 10) 
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Fairness throughout the process, also a hallmark of law’s legitimacy (Guthrie & Barns, 

2008, p. 42), was a key concern for arbitrators. As the arbitrator stated in Case 101: 

There are numerous statements by the applicant in evidence. They are too 
numerous, repetitive and lengthy to set out in detail the whole nature of 
her evidence. I will therefore attempt to summarise her evidence and, 
although not entirely satisfactory, the use of paraphrasing is inevitable. 
(para. 26) 

Arbitrators presented their roles as legislatively prescribed, and their actions as fair and 

just, cementing their ‘legal’ role as a source of social balance, a key component of 

governmentality whereby, again, legitimacy of power was grounded in the pragmatic 

social ‘value’ of a social system or institution (Foucault, 1991b, p. 90). This process 

created a discursive framework within which the arbitrators’ decisions gained legitimacy 

and established a pattern or future cases and arbitrators to follow, as next illustrated. 

Power, structure and discursive legitimacy. 

Structure was a key component of the arbitrator’s approach, binding arbitrators to 

a particular template of case reporting, and evidencing the statutory context within which 

arbitrators are required to perform. Structure, a further key component of 

governmentality, physically positions the authority of a particular social institution by 

limiting alternate interpretations or readings of its official discourse (Foucault, 1991b, p. 

103), and thus determines the discursive parameters within which an arbitrator, or any 

authority figure, may present a case or issue. Headings, for example, framed the legal 

structure of case reports, and a coherent structure was found to be common to all sampled 

cases, in at least some form. While headings changed over the fourteen years of WCC 

cases examined, the heading, ‘Findings and Reasons’ was consistent to all but 8 case 

reports (n = 123 / 94%) (see e.g. Case 1, para. 7; Case 26, para. 36; Case 40, para. 13; 

Case 87, para 136; Case 107, para. 47). ‘Issues in Dispute’ was also a heading common 

to the majority (n = 89 / 68%) of sampled cases (Case 1, para 3; Case 90, para. 123; Case 

95, para. 30). Phrases were also identified as common across cases, for example, ‘used 
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best endeavours’ was often repeated (e.g. Case 11, para. 9), demonstrating arbitrators’ 

strict adherence to statutory and moral requirements of decision-making. Such statements 

and structure bound the arbitrators to the exercise of a particular decision-making and 

evidence-accessing process, entrenching the legitimacy of the process through the 

exercise of discursive power. 

Power and the ‘gatekeeper’ arbitrator. 

The exercise of a gatekeeping function is an inherent element of institutional 

power (Foucault, 1961, p. 356), with authority affecting not only the processes involved 

in dispute resolution, but also defining who can speak and the content that can be spoken. 

Arbitrators exercised this gatekeeping authority in all (N = 131) cases, where ‘medical 

evidence’ was presented in a defined section, secondary to the discussion of other 

evidence, and typically under the heading, “Medical Evidence” (Case 19, para.17; Case 

50, para. 66). Such legalistic structure created a barrier between ‘types’ of evidence, 

which minimised the medical authority, and allowed the arbitrator to exercise power over 

the entire scope of evidence (Galligan, 1990). In 71.7% (n = 94) of sampled cases, 

arbitrators were found to place ‘medical evidence’, regardless of is apparent import to the 

case determination, secondary to other evidence. The other evidence included witness 

statements, witness (oral) testimony and documentation. For example, in Case 10, the 

superiority of the arbitrator’s legal role was articulated when the arbitrator confirmed, 

“Dr Vickery also expressed the view that the Applicant’s Employer had acted 

appropriately but that is a matter for me, not him” (Case 10, para. 64).  

Similarly, in Case 103 the arbitrator criticised the ‘narrow’ psychological 

perspective by stating, “I do not feel that it is the place of a psychologist to advance 

opinions as to legal requirements of an Act, but rather to express views which are in her 

realm of psychology, not in the realm of law” (para. 33). While there was a balancing 

process for the arbitrator between medical evidence and factual evidence, arbitrators, as 
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illustrated in Case 4, presented their role as centred around the impartial determination of 

evidence validity, underpinning the discursive construction of their role as the final 

authority and source of knowledge in the WCC (Foucault, 1976).“It leaves me with the 

job of trying to weigh up both sides’ evidence in the context of the totality of the evidence, 

both factual and medical, that I have before me” (Case 4, para. 23). This required the 

arbitrator to demonstrate dominion (Dworkin, 1986) over medical opinion, with the result 

that arbitrators made quasi-medical assessments. This was illustrated in Case 39, where, 

“The evidence overall does not, in my view, suggest the occurrence of any particular 

psychological injury or disturbance, prior to 10 September 2009” (Case 39, para. 45). The 

position was clearly established by arbitrators that medicine was only one facet of an 

evidentiary whole, over which the arbitrator had complete and legitimate control (Smith, 

2010), as the gatekeeper of, and therefore final authority over, evidence and expertise.  

Power and implicit adversarial interaction. 

Complementing findings related to the use of precedent to establish legal authority 

in the WCC, arbitrators highlighted the bi-partisan nature of WCC disputes. As WC is a 

no-fault system, drawing on general legal concepts of dispute process exceeded the 

statutory authority and mandate of the WCC, creating reliance on established legal 

authority to support their own exercise of power (Foucault, 1961). According to the 

arbitrator in Case 6, “The Respondent claims that the Applicant did not suffer a 

psychological injury but that he had a perception of events, which were exaggerated, and 

that there was evidence of ongoing dissatisfaction” (para. 22). Parties were separated into 

opposing groups, and instead of a fact-finding exercise, as required under the Workers 

Compensation and Injury Management Act (1998), the arbitrator implicitly structured the 

WCC as an adversarial environment, where two opposing sides competed to advance their 

incompatible goals. This was illustrated in Case 10, where the arbitrator noted, “The 

Respondent took me exhaustively through the handwritten notes from Dr Tarrant which 
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were produced under Direction” (Case 10, para. 34). A bi-partisan focus was inevitable 

when two definitive ‘sides’ were involved in a disputed issue. Nevertheless, the legal 

flavour, created by the appearance of solicitors and legal terminology, such as 

‘respondent’, created a legalistic discursive framework around the arbitrators’ 

discussions. “The Applicant’s solicitor then directed my attention to the respective 

Medical Reports and in particular the Report of Doctor Robertson of 9 March 2004” (Case 

16, para. 27). Aggression, also, was introduced through the arbitrator’s account of party 

behaviour, as the arbitrator confirmed in Case 26 when observing, “Mr. Saul stated, quite 

bluntly, the cause of the injury was due to the Applicant not getting her demands” (para. 

30). This legalistic focus formally portrayed the WCC process as a complex legal 

experience, in contrast to the statutory framework of the WCC which required a simple 

inquisitorial and fair analysis of a WC dispute.  

Following Foucault’s (1969) approach to the analysis of official text (Brewis, 

2005) allows an examination of how a discursive framework shapes a social process, such 

as WCC dispute determination. Findings revealed arbitrators negotiated had to balance 

legal process with unbalanced evidence. Often, employers were absent, producing a one-

sided approach to dispute resolution. “Mr Hickey had no instructions in relation to the 

redundancy issue and did not know what the applicant would say” (Case 49, para. 16). 

While lawyers were present, other relevant individuals were absent, and, as such, 

evidence was often poorly presented. For example, “It was conceded (properly) by the 

respondent that there was little medical evidence admitted into the proceedings to 

challenge the applicant’s claim that he suffered a psychological injury for the purposes of 

ss 4 and 9A of the 1987 Act” (Case 53, para. 11). Thus, while arbitrators asserted the 

legalistic authority and process of the WCC, this veil of authority was threatened by the 

statutory realities of the WCC process. Power was exercised in a precarious balance, with 

arbitrators juggling their legal authority with medical expertise, within a quasi-legal 
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statutory framework. The application of power was thus complex and intrinsically linked 

to the authority and parameters of expert knowledge, as findings in the next section reveal. 

Knowledge: Managing medicine. 

Knowledge, for Foucault, had important connotations for the exercise and experience of 

social power (Foucault, 2007, p. 69). Knowledge is the product of power (Foucault, 1976, 

p. 27). “With the new status of the medical personage…mental disease, with the meanings 

we now give it, is made possible” (Foucault, 1961, p. 256). Knowledge created by expert 

authority (Ball, 1994, p. 22), be it legal or medical, establishes what may be known about 

an individual and how that information may be used (Foucault, 1976, p. 185). In this 

thesis, ‘knowledge’ in the WCC emerged as a result of the collision between medical and 

legal discourses. Law is a process, relying on facts and evidence to confirm the social 

application of rules (Walby, 2007, p. 568). In contrast, medicine is focused on evidence 

as it manifests through probability-based objective diagnosis and knowledge (Foucault, 

1961, p. 257). Findings confirmed arbitrators balanced often competing forms of medical 

and legal information to arrive at a unique medico-legal discourse of legitimate WBRI, 

with knowledge a key ingredient in the explication and determination of the disputed 

WBRI claim, further shaping the parameters of the legitimate WBRI claim and creating 

the ‘victim’ of WBRI. The next  section presents findings exploring the evidence and 

expertise introduced and ‘managed’ by arbitrators to resolve WC disputes.  

Inherent medicalisation? 

Despite the finding that law was positioned above medicine in WCC discourse, 

arbitrators were unable to distance themselves completely from the influence of medicine. 

Foucault (2004) contended that the medicalisation of society is almost complete, and 

every social experience, including criminality, deviance, work, and even religious 
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practice was dominated, even if only implicitly, by medical science. This dominance of 

medicine was illustrated in Case 101 (para. 288):  

Accordingly, although the facts assumed by Dr Anderson did not match 
with “complete precision” the facts as I have found, I consider for the 
purpose of drawing a conclusion as to causation they are “sufficiently 
like” the established facts. I therefore consider that the assumed facts 
create a “fair climate” for Dr Anderson’s opinion to be accepted. 
Additionally, although I am not slave to medical opinion and am required 
to find relevant facts independently… 

Medical evidence formed the basis of arbitrators’ legislatively required ‘satisfaction’ that 

a particular decision was warranted. “I am satisfied the Applicant’s condition is best 

described by Doctor Robertson in the last of his Reports…” (Case 16, para. 77). In Case 

20 the arbitrator asserted the same satisfaction, based on the medical evidence, “The 

medical evidence does not identify any factor contributing to the Applicant’s injury other 

than the events at work. It follows that I am satisfied that employment is a substantial 

contributing factor to the injury” (Case 20, para. 53). ‘Satisfaction’ was an understandable 

word choice given arbitrators’ statutory requirement to make a decision which ‘satisfied’ 

the relevant legal test established by legislation governing WC disputes. Yet, this word 

choice reflected Foucault’s assertion that power is exercised through expert knowledge 

(Foucault, 1976), and thus positioned the medical expert as a critical participant in the 

WC process, affirming the necessity of the medical perspective (Foucault, 2004), even if 

that participation was ‘below’ the status of the arbitrator’s legal role.  

Medical knowledge as an inferior, but advantageous expertise. 

Foucault (2004) positioned the medical expert, and medical knowledge, as the 

supreme social authority, with the medicalisation of society usurping legal authority 

because of the insidious and therefore influential power exercised by medical science. 

While medical knowledge and expertise were acknowledged by WCC arbitrators, this 

acknowledgement was not straightforward. As illustrated in Case 46, the evidence 

presented by the medical expert was approached by the arbitrator as simple ‘facts’, to be 
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assessed as subjective and contextually-bound evidence. “The second causal factor 

identified by Dr Haig was a lack of support by management” (Case 46, para. 91). In Case 

80, medical knowledge was considered a smaller part of a much larger process. Once the 

medical evidence was resolved, the focus turned to other issues:  

It is abundantly based on all the medical evidence that the applicant 
suffered a known psychological injury. The point of distinction between 
the parties is whether the psychological injury from which she suffers 
arises from work with the respondent and continues to incapacitate her. 
(Case 80, para. 93) 

Medical knowledge was applied and managed by arbitrators who, while unable to remove 

the presence and importance of medical knowledge from WCC disputes, could, and did, 

interpret and administer that evidence within the broader context of legal authority. By 

linking evidence to a medical report or medical opinion, and the ‘expert witness 

testimony’ of the medical expert, the arbitrator elevated the status of evidence. For 

example, in Case 1, “The Applicant told Dr Smith that her problems started approximately 

18 months prior to August 2002. To Dr Smith she specifically complained that Mr Wong 

took her off permanent night shift…” (para 8). The IW’s allegations were thus given a 

quality of truth and accuracy in their presentation through a medical gaze (Foucault, 1961, 

p. 256), whereby the arbitrator used medical knowledge to further cement the legal 

authority of the WCC.  

A perhaps unintended outcome of the legalistic application of medical knowledge 

was the medical expert’s opinion being judged based on the ‘legal’ content and focus of 

the expert’s analysis. In Case 86, the medical opinion of Dr Akkerman was dismissed 

because his expert knowledge was ‘flawed’ by an erroneous history made available to the 

doctor. “It is true that Dr Akkerman’s history is flawed in that he refers to a frank incident 

in September 2012, when there is no frank incident relied upon by the applicant” (Case 

86, para. 100). Rather than assessing knowledge by expert qualification, the expert’s 
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agreement, or disagreement, with the diagnosis or assessment of the treating general 

practitioner was highlighted. This was illustrated in Case 199, para. 175): 

I find the evidence of Dr Akkerman of little assistance, brief and lacking 
in detail as it is. I do not accept the evidence of Dr Samuell that the 
applicant does not have a psychiatric disorder, but is merely disaffected 
and angry. The applicant’s own evidence and her presentation to Dr Lee 
and Ms Barry is such that I accept that her condition goes far beyond 
mere anger or disaffection with the respondent.  

Two qualified expert doctor were overruled because of the ‘applicant’s own evidence’ 

and the evidence of the IWs treating doctors. The implications of this are considerable, if 

only that the opinion of expert medical evidence took a secondary role to the IW’s own 

claim of injury. In Case 82, the disposability of expert medical evidence is illustrated, 

“Due to multiple medic-legal reports, the respondent’s reports of Drs White and 

Akkerman are excluded from evidence in these proceedings” (Case 82, para. 15). 

Arbitrators used medical expertise to articulate and support their decision-making 

process, excluding medical knowledge which did not comply with legalistic procedural 

application, even if that non-compliance was arbitrarily determined. 

A stubborn medicalisation. 

Foucauldian analysis permitted the examination of how arbitrators managed the 

medical evidence inherent in a dispute process mediated by medical-focused legislation. 

Despite the apparent efforts of arbitrators to define the inherent legal-focus of the WCC 

at the expense of medical knowledge, the WC system was based on medicalised concepts. 

Foucault argued the medicalisation of health, disease, and nearly all aspects of society 

(for example, workplace health), worked to uphold medicine’s inherent, and often 

invisible, source of almost total power (Foucault, 2004, p.14). As Bakhtin (1968) 

theorised, power may be traced in the way previous discourse, such as legal precedent, is 

filtered through subsequent text (Adjei, 2013, p. 6). The use of a quotation suggests 

deference to a prior authoritative source (Francis, 2012, p. 4). While a paraphrase suggests 
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an attempt to subdue the expert source, by taking ownership and control of it (Foucault, 

2004, p. 10), the source nevertheless retains its importance and authority (Adjei, 2013). 

The source remains and creates a legitimate basis for further discussion and development.  

Arbitrators were found to use paraphrasing and quotations to introduce and 

manage medical knowledge, highlighting the tenacity of the medical perspective in WCC 

cases. In 65.6% (n = 86) of sampled cases, arbitrators used paraphrasing to introduce 

medical expertise, illuminating the Foucauldian argument that despite the overt attempt 

of law to overcome the authority of medicine, law cannot deny the critical importance of 

medical expertise. Paraphrasing was evident in Case 46, where the arbitrator introduced 

medical opinion, describing it and subsuming it within the arbitrator’s own voice. The 

arbitrator was therefore distanced from the medical opinion, commenting upon what the 

doctor concluded, but nevertheless legitimating the medical opinion by describing it as 

fact:  

Dr Jones considered that at the time of his assessment, the applicant could 
be described as having an anxiety disorder but the severity of it was 
difficult to gauge. He expressed the opinion that there were substantial 
inconsistencies between the applicant’s claims and the statement of 
witnesses and one of the prominent themes of the applicant’s anxiety 
revolved around what she was going to do from a financial and 
employment point of view. (para. 50) 

In contrast, in Case 90, the Arbitrator used a quotation, drawing directly from the treating 

GP’s medical report. The arbitrator let the doctor’s opinion remain intact, emphasising 

the independent value of the expert source, saying: 

Dr Ratna considered that Ms Drum experienced intense anxiety “when 
having even simple conversations with managers pertaining to work 
required from her causing the triggering of a degree of re-experience and 
feelings that she is being criticized, insulted and abused.” According to Dr 
Ratna “this has led her to being unable to hold any office job…”. (para. 
55) 

Despite arbitrators’ attempts to subvert or deny the value and / or relevance of medical 

discourse, the medicalisation (Foucault, 2004) of WC was manifested when arbitrators 

could not completely remove medical expert opinion from case evidence. Arbitrators, 
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rather than simply asserting the priority of the legal perspective, had to manage medical 

evidence, and often, had to make medicalised decisions to determine the outcome of a 

dispute. Arbitrators thus discursively managed medical expertise, and often excluded it, 

while shaping the legal authority as the dominant authority in the WCC.  

Ranking knowledge. 

Every WBRI WCC case involved evidence from a variety of medical experts, 

typically including general practitioners, psychologists and psychiatrists. General legal 

rules of expert evidence require expert knowledge to be ranked by expert qualification 

and experience (Rose, 2009: French, 2008, p. 279). Such a ‘ranking’ concept is illustrative 

of a discursive hierarchy, through which particular forms of knowledge are prioritised 

(Foucault, 1976), and this prioritisation was examined to distil the hierarchy of medical 

knowledge, as asserted by arbitrators. Disruption to traditional models of knowledge 

herald potential social transformation, such as shifts in social disciplinary power 

(Foucault, 1976), or the treatment of specific mental health issues (Foucault, 1962). 

Superiority of qualifications and experience, required in general legal contexts (French, 

2008), were only used by arbitrators to rank medical expertise in 11.5% (n = 15) of 

sampled cases. For example, “Being a psychiatrist, his expertise is to be preferred over 

that of psychologist, Dr Salisbury, whose report is contradictory. It refers to her anxiety 

whilst denying that the Applicant has a psychological injury” (Case 36, para. 31). In Case 

27 the arbitrator noted, “I am most assisted as regards the nature of the injury, by the two 

psychiatrists who have reported on the Applicant, Dr Gertler and Dr Akkerman” (para. 

65). In Case 28, ranking was clear, “Associate Professor Weltman is best placed, in my 

view, to give an opinion in this regard, given his field of expertise and the fact that he had 

been treating Mr Qasem since 1997” (Case 28, para. 69). Medical experts who did not 

demonstrate the highest level of qualification were relegated to a lower position, as seen 

in Case 62: “The respondent relies upon no psychological or psychiatric medical evidence 
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to rebut the opinions of Dr Terrey and of the consultant psychiatrist, Dr O’Brien. The 

report upon which it relies by Dr Perla is merely a return to work plan as a result of the 

brain injury” (para. 55). As a qualified Injury Management Consultant, Dr Perla’s report 

was ‘mere’ compared to the authoritative evidence of the psychiatrist. These arbitrators 

indicated a preference to follow the ‘highest’ medical opinion, as confirmed in Case 66, 

“For completeness sake it should be noted that to the extent there is a difference of opinion 

about the precise cause of the injury I prefer the opinion of Dr McClure to Mr Briggs 

because of his medical qualifications and experience as a psychiatrist” (para. 42).  

In opposition to the ranking of knowledge by expert qualification and experience, 

in 88.5% (n = 116) of sampled cases, medical expertise was ordered without any 

reference to an expert’s qualifications. Typically, the arbitrator presented medical 

evidence in simple chronological order. In Foucauldian terms, IW’s must follow a 

specific pathway through medical gatekeepers (Foucault, 1961, p. 256), first seeing a 

general practitioner and then being referred, with insurance approval, to specialist doctors 

and practitioners. Case 41 reflected this chronological ranking order, where the IW, “left 

[the workplace] and saw her general practitioner, Dr Kurrie, and she was put off work. 

She was also referred to a psychologist, Wendy… (para. 17). In Case 17, the IW saw a 

GP, psychologist, then psychiatrist (Case 17, para 12-14). Case 44 illustrates the 

insurance process in detail: 

Ms Cotterill says after the final incident she went to her doctor who “gave 
me the name of a psychologist with whom I had four sessions and he 
confirmed I was suffering depression and a high level of stress as a result 
of the events at work, but my treatment ceased after four sessions because 
liability for my claim was declined and I was unable to afford the 
treatment myself. (para. 29) 

In these cases, the ‘ranking’ took the form of simple chronological order, at least in the 

presentation of medical witnesses, characterising the medical function as one of historical 

evidentiary recording, rather than expert medico-legal assessment.  
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In the majority (n = 82 / 63%) of sampled cases, an expert’s value as a legal expert 

witness was determined with reference to the timeframe between injury and consultation, 

and the regularity of subsequent consultation. This was analysed in the context of 

Foucault’s (2004) assertion that society has become medicalised, with legitimacy based 

on proximity between injury and psychological-focused consultation. Medicine, as a 

gatekeeping function, is required in the demonstration of legitimacy (Storey, 2009). To 

access the WC system, a doctor must ‘permit entry’, and this, research has shown, is an 

important component in developing legitimacy and validation for an IW (Storey, 2009). 

It is the doctor who can make the diagnosis, and the initial diagnosis holds authoritative 

power because it frames all subsequent approaches to the issue (Foucault, 1969). Once 

diagnoses are made, the medical institution operates to confirm and legitimate the injury, 

with discrepancies in medical opinion explained by factual error and mistakes caused by 

distance between injury and consultation. For example: 

In my view the diagnosis of Dr Shah and Dr Lee should be preferred. Mr 
Sharma’s GP is in the best position to assess his ongoing psychological 
condition as he has seen him on a regular basis and has provided 
contemporaneous support for his mental state which I see no reason not to 
accept. (Case 22, para. 50) 

Understandably, the overriding articulated consideration for arbitrators, when reviewing 

medical evidence, was the medical expert’s value in being able to report on the IW’s 

presentation immediately post injury, and consistency in subsequent presentation over 

time. This was again reflective of the gatekeeping function of medicine identified by 

Foucault (1961), as one arbitrator confirmed (Case 7): 

I am not greatly assisted by Dr Lee’s evidence in relation to whether Mr 
Agius does suffer a psychiatric condition and the possible causes of Mr 
Agius’ reported symptoms because of the fact that his evidence is not 
contemporaneous as compared with that of Dr Klug. (para. 22) 

Another arbitrator indicated a devalued approach to a specialist insurance doctor’s 

diagnosis, arguing (Case 29): 
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Dr John Albert Roberts did not consult with the Applicant in late 2009. 
He does not, and cannot, purport to offer a diagnosis of her condition at 
that time. I have no reason to question the diagnosis provided by those 
who were responsible for the Applicant’s treatment in 2009. (para. 87) 

The arbitrator thus confirmed considerations of expertise were inferior to the immediacy 

of consultation, combining the ‘doctor as witness’, with the gatekeeping function of the 

doctor, to demonstrate the pervasive authority of the medialised insurance process within 

the WC system. Even the medical specialists reviewing an IW at the request of the WCC 

were judged on the time spent with the IW, as confirmed in Case 4, where, “I note the 

AMS, who had the benefit of assessing him for a length of time which she notes to be 

beyond the usual (‘two hours and forty minutes’), accepts the sincerity of Mr Kelly’s 

beliefs…” (Case 4, para. 46). Proximity was an ‘advantage’ held by a treating doctor 

(Case 44, para. 45), which offset any speciality or experience held by even the most 

qualified medical expert. Through applying Foucault’s concept of discursive power 

(Foucault, 1969), this proximity ranking was found to relegated medical authority to an 

almost invisible place in the development of a circumstantial chronology, and not the 

medical assessment process required by WC legislation. 

Despite the apparent extra-legislative application of medical knowledge in the 

WCC, there is logic in the prioritisation of immediacy when reviewing the contribution 

of medical knowledge. The body is the centre of medical knowledge and power, and as 

such, the expert in the most direct contact with the ‘body’ of the IW, whether physically 

or metaphorically, satisfies the consequences of that relationship (Foucault, 1961, p. 174). 

This was identified in Case 7 by applying Foucault’s (1976) approach to the physical 

exercise of power on individuals: 

Of the four psychiatric or psychological reports before the Commission in 
relation to this injury, the three contemporaneous opinions are to the 
effect that at the relevant time Mr Agius suffered from a recognisable 
psychiatric or psychological condition and all accept he suffered 
symptoms which included physical symptoms. (para. 18) 
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Contemporaneity allows an examination of what an IW experienced at the time of the 

injury, to be ‘untainted’ by later circumstances, or the often complicated recovery process. 

In Case 29, the arbitrator confirmed the importance of contemporaneous example, whilst 

also criticising the insurance approach to medicine, whereby an assessment was made 

based on a short and un-contextualised medical review: 

I consider the opinion of Dr Keith Roberts to be more reliable than that of 
Dr John Abert (sic) Roberts for the additional (and important) reason that 
it was formulated with the benefit of reviewing the Applicant in a clinical 
context (on or about 5th November 2009 and 19th November 2009, and 
on 28th June 2010), with responsibility for her care and rehabilitation, as 
distinct from the once-off consultation on which Dr John Albert Roberts’s 
opinion is based. (para. 87) 

Also, in Case 41, the arbitrator confirmed the importance of a contemporaneous medical 

review: 

In making this finding I have preferred the evidence of Dr Clark, Dr 
Stephenson and Dr Pukanic to the evidence of Dr White. Dr Stephenson 
and Dr Pukanic were the applicant’s treating doctors and had reviewed 
the applicant on a regular basis and, in my view, were in the best position 
to assess the applicant and make a diagnosis. (para 97) 

Additionally, in Case 75, a delay in assessing the IW limited the value of the medical 

expert’s opinion for the arbitrator, with validity thus being linked to contemporaneity, as 

opposed to other potential links such as expert qualification or the robustness of a medical 

examination. “Dr Potter did not see the applicant until about five months after the meeting 

of 15 April 2008 whereas the general practitioner saw the applicant the day after it took 

place” (Case 76, para. 46). The pattern of contemporaneity was consistent across all 

88.5% (n = 116) of sampled cases where the arbitrator did not rank expert medical 

evidence by qualification or experience. Analysing the link between contemporaneity and 

validity, using a Foucauldian lens, confirmed the importance of the ‘expert as witness’, 

where the medical expert was positioned by the arbitrator as a witness. The treating 

general practitioner doctor, the first medical expert typically consulted after injury, thus 

became the dominant medical authority (Foucault, 2007, p. 62) in the WCC. 
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Despite the apparent reluctance of arbitrators to confirm the value of medical 

knowledge, in 28% (n = 37) of sampled cases arbitrators framed medical evidence as 

integral to the WCC process. In these cases, the medical expert was ascribed the task, by 

the arbitrator, of making the key legislative link between injury, diagnosis, and work-

related injury cause. This was analysed through Foucault’s (2004, p. 14) concept of the 

medical ‘gaze’, to identify the intersection of law and medicine in a ‘normalisation’ of 

medico-legal discourse (Yount, 1993, p. 198), and to create a medio-legal discourse of 

case determination, based on the medical expert’s ability to review and reach a conclusion 

relating to a simultaneously medical and legal issue. This was identified in Case 2: 

Dr Teoh, the Applicant’s psychiatric specialist diagnoses an Adjustment 
Disorder with depressed and anxious mood consistent with the diagnostic 
criteria of DSM IV. He expresses the opinion that the work environment 
involving conflict, harassment, intimidation by the supervisor and leading 
hand were a substantial contributing factor to his psychiatric condition. 
(para. 48) 

As such, the arbitrator deferred to the doctor’s opinion. This was repeated in Case 40, 

highlighting the importance placed, by some arbitrators, on the legislatively required 

medical opinion in linking injury causation to the workplace. “I accept the medical 

evidence and find that the applicant sustained a psychological injury arising out of and in 

the course of his employment, and to which his employment was a substantial 

contributing factor” (Case 40, para. 34). Medico-legal ‘confluence’ (Yount, 1993, p. 198) 

resulted in a situation where arbitrators relied upon medical expertise, in certain 

circumstances, to legitimise their legal assessment of injury. The ‘doctor as witness’ was 

portrayed as ‘expert’ by arbitrators, when that expertise may legitimise the arbitrator’s 

decision-making process. Such a selective use of medical expertise emphasised the 

arbitrator’s hierarchical authority in the WCC, but similarly demonstrated the inherent 

power of medicine (Foucault, 2004).  
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Summary 

While arbitrators, in their exercise of their statutory authority, could control how they 

presented and accounted for the opinions of medical experts, they could not, again due to 

the statutory context, exclude the medical perspective. They instead negotiated and 

discursively framed the medical perspective. This thesis found that arbitrators 

manipulated medical evidence, using it to frame and justify their arguments in support of 

their decision-making process. Arbitrators grouped all medical input under the heading 

of ‘medical evidence’, categorising it as a legal concept to be managed. Arbitrators 

prioritised medical knowledge when it was contemporaneous, and this created an 

unanticipated finding, where medical knowledge was ranked by proximity, rather than 

expertise or qualification. The opinions of general practitioners were prioritised over 

psychiatric experts and even the WCC’s own consultant doctors. Medical knowledge, 

through the application of the arbitrator’s statutory authority, was managed and 

constricted into providing little more than contemporaneous witness testimony, whilst 

being used by arbitrators to underpin and accentuate the legitimacy of their medico-legal 

decisions. Despite its actual content, ranging from diagnosis to simple recording of an 

IW’s account of factual circumstances, the review of expert evidence through the filter of 

contemporaneity, arguably diluted the import of the medical perspective and medical 

‘knowledge’. The result of this medico-legal focus on contemporaneity is discussed 

below in the context of governmentality, and how power and knowledge combined in 

WCC cases to discursively shape the experience of the WBRI claim dispute for the IW 

and other WC participants. 

Governmentality: Creating the ‘victim’ of workplace bullying. 

Governmentality, as the ‘apparatuses’ of society which combine, through 

institutions and processes, to exercise control and disseminate power over individuals and 
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groups, defines acceptable parameters of behaviour and identity and proscribes individual 

behaviour (Foucault, 1991b, p. 102). Reviewing WCC cases with a focus on 

governmentality allowed the linkages between discursive practice and potential 

individual experience to be identified. In WCC cases, arbitrators were found to exercise 

their statutory authority in a way that defined the experience of WBRI dispute resolution 

for individuals involved, creating the subjective creature known as the ‘IW’, and also 

framing expectations placed upon the ‘employer’. Findings demonstrated arbitrators 

exercised power over individual IWs by determining what was, and what was not, a 

legitimate workplace injury, and thus defined the social parameters of the ‘IW’ and what 

future IWs may be permitted to claim. The following section outlines the findings 

resulting from the FQCA of governmentality as they emerged in sampled WCC cases.  

Comorbidity and the individual. 

Foucault’s governmentality (1991a) provided a theoretical method of analysing 

the ways in which knowledge is applied to frame official accounts of individuals; with 

these accounts in turn shaping future social acceptance or rejection of individual 

behaviour. Arbitrators were found to exercise a discursive and governmental authority, 

combining knowledge and power, to create a particular interpretation of the IW which 

overlooked factors which may have limited or reduced an IW’s entitlement or eligibility 

for compensation. Arbitrators’ approach to co-morbidity, where the personal 

characteristics or behaviours of IWs were raised by the employer or insurance company 

to discredit the IW’s claim, reflected sociological research whereby the no-fault nature of 

WC has not always translated to blame-free experience for the IW (Storey, 2009). The 

arbitrator’s power was further compounded by the WCC’s administrative status, where 

legal rules of evidence do not apply and anything, potentially, could be considered 

relevant evidence (Galligan, 1990). Thus, arbitrators’ statutory context allowed them 

significant discretion to include or reject evidence. Tellingly, in only 7.6% (n = 10) of 
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sampled cases, the arbitrator recognised the presence of a comorbid factor as impacting 

an IW’s eligibility for compensation, which appeared as a negative discursive frame for 

employers trying to defend a claim on the basis that a worker had a predisposition to 

psychological trauma or had engaged in external behaviour which may have caused 

psychological injury outside the workplace. In these n = 10 cases, the comorbidity 

concerned a pre-existing medical condition or significant non-work trauma. In Case 97, 

it related to the worker’s false claim to have no history of psychological injury: 

Also, on the issue of credit (and causation) it is noted the applicant in her 
statement evidence, and in her history given to medico legal experts is 
silent or denies suffering a previous psychological condition or being 
prescribed anti depressant medication and I am not satisfied this is 
supported by the information contained in the medical records produced 
by her treating practitioner, Dr Gouda. (para. 50) 

In Case 48 the presence of a psychiatric history and family difficulties were considered 

relevant, “The history reveals a difficult relationship with her former husband and also a 

son who has ADHD. It is also apparent that Ms Lee has been on medication for many 

years for her psychological symptoms” (para. 31). In Case 90, pre-existing psychiatric 

illness was considered relevant to the claim outcome (para. 132), where the severity of 

the issue was emphasised. Arbitrators’ focus on these factors framed the characteristics 

deemed relevant to WBRI claim determination, and thus potentially created a 

governmental frame of legitimacy for current and future IWs. 

The discursive parameters of text shape what can be said, and what cannot be said 

to describe a particular social experience (Foucault, 1967), thus shaping how individuals 

navigating that experience may come to negotiate and form their identity (Ball, 2010, p. 

92). In 33.6% (n = 44) of sampled cases, a comorbid factor was noted, but in each of 

these specific cases the arbitrator made a definitive assessment that the comorbid factor 

was not to be considered in determining the claim outcome, confirming comorbidity 

should not be taken into account when discursively shaping the IW. This was highlighted 

in Case 50 where the IW, despite being, “diagnosed as suffering from anxiety and 
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depression which had been caused by events in her childhood” (para. 2), was nevertheless 

successful in achieving claim ‘success’. In Case 55 the arbitrator confirmed that comorbid 

factors were influential, but did not detract from work being the primary cause of injury: 

“It is true that there were other contributing factors such as the problems with her husband 

and the financial pressures…but the predominant cause of her condition was her 

employment. The employment was real and of substance” (para. 280). Thus, and 

following the statutory requirement that a workplace injury must be causally related to 

work, arbitrators excluded the presence of comorbidity from claim assessment, creating 

a specific account of the IW which excluded potential external injury causes and 

amplified the theme of the ‘vulnerable’ IW.   

Foucault’s analysis of power and knowledge argued decision-makers are 

influenced by governmental and political attitudes and requirements (Foucault, 1962). In 

WCC cases, criminal activity was insufficient to overcome an IW’s claim to 

compensation, which demonstrated the application of arbitrators’ discretion, and 

potentially illustrated arbitrators’ focus on applying WC legislation in a manner 

favourable to IWs, rather than in the spirit of the legislation as outlined in statute and the 

context of the no-fault ideology of WC. An accidental overdose of illegal and non-

prescribed drugs in Case 84, for example, was not considered relevant by the arbitrator to 

the outcome of the dispute (para. 54), despite its apparently clear link to the IW’s resulting 

psychological symptoms. In Case 113 the arbitrator laid direct blame for a worker’s 

‘cocaine binge’ on the worker’s personal life, but continued to confirm work-related 

compensation for resulting psychological injury triggered by pre-existing cocaine 

dependency. “One would say that the evidence reveals no work stressors which led to the 

alarming cocaine binge in January 2009, but the difficult breakdown of her marriage” 

(para. 47). Arbitrators appeared reluctant to allow external factors, regardless of their 



 
 

191 
  

import, to detract from a compensation claim, positioning the arbitrator as a potentially 

less than impartial decision-maker.  

Foucault’s (1991b) governmentality provides a conceptual lens for such an 

analysis, highlighting how authority figures and social systems can combine to mould 

authority and, in the case of sampled WCC cases, determine what is and what is not 

relevant to a case outcome, despite logic or contrary legal principles. In Case 113 the 

IW’s cocaine dependency was clearly outlined by medical experts as being the primary 

probable cause of psychological impairment, however its apparent irrelevance to the 

arbitrator, and the irrelevance of almost every identified co-morbid factor in similar cases, 

demonstrated both the power exercised by the arbitrator to define the ‘legitimate IW’, and 

the potential consequences for all stakeholders when, in this governmental domain, 

employers’ responsibility was considered to override any excessive or intolerable worker 

behaviour or pre-existing condition. Arbitrators thus again presented the IW as a 

vulnerable individual whose life external to the workplace was not considered relevant in 

the determination of their WCC case. This finding linked closely to the application of the 

eggshell psyche principle, and its apparent motivation in supporting IWs, but practical 

result in diminishing the import of IWs’ claims, discussed in the following section.  

Governmentality and the ‘eggshell psyche’ principle. 

Reminiscent of early academic approaches to workplace stress claims, where 

individual propensity to injury was accentuated (Barth, 1990), the governmental power 

of the WC system was found to highlight the vulnerability of the worker through 

techniques of legal principle application and medicalisation of psychological injury. 

Reflecting Foucault, who theorised, “What governs society are not legal codes but the 

perpetual distinction between normal and abnormal, a perpetual enterprise of restoring 

the system of normality” (Foucault, 2004, p. 13), arbitrators exercised their power to 

define and characterise IWs by noting their ‘abnormal vulnerability’, thereby confirming 
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a discourse of the ‘problematic individual IW’. Through the application of the ‘eggshell 

psyche’ principle, whereby the worker may be eligible for compensation if their 

psychological vulnerability led to a perception of workplace bullying (Chemler, 2007), 

the IW was implicated as a problematised subject. When implicated, IWs faced being 

labelled as not only a victim, but also as the cause of the ‘problem’, diluting genuine 

claims for injury by highlighting the inevitability of an IW’s psychological injury and 

focusing instead on the inherent power of the employer to subjectify the vulnerable 

worker (Zoller, 2003). This was illustrated in Case 54, where the arbitrator highlighted 

the pre-existing psychiatric issues facing the IW, identifying key traits which 

compounded vulnerability. “There is reference to an eating disorder at one point. Having 

regard to this history, I accept the respondent’s submission that the applicant was 

‘vulnerable to the onset of psychological symptoms’” (Case 54, para. 68). The same 

highlighting of vulnerability was located in Case 57 where, “Dr Snowden had also 

considered that it was possible and perhaps even probable that there were somewhat 

paranoid features to the applicants [sic] personality which led him to interpreting 

subsequent events in a particularly negative way” (para. 132). The inevitability of WBRI 

was confirmed in Case 72, with the arbitrator noting, “Consequently even before the 

applicant first presented for work with the respondent she was a psychologically 

compromised and damaged person” (para. 47). In these cases, the arbitrators highlighted 

the particular vulnerability of the IW, confirming the problematisation of the IW within 

WCC discourse, and creating a discursive framework whereby IWs were effectively 

implicated in, or blamed for, their own injury. 

The application of a legal principle is a technique used to confirm the legitimacy 

of law as a force of social authority (Bakhtin, 1984), and such instances provided an 

effective mechanism for the identification of governmentality the official text (Foucault, 

1991b) of the WCC. In 59% (n = 77) of sampled cases, precedent relating to the eggshell 
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psyche principle was referenced by arbitrators to emphasise the ‘vulnerability’ of IWs. 

This served to legitimate the statutory authority of the arbitrator to apply a legal principle 

and create a ‘legal’ case outcome. In cases mentioning eggshell precedent, a template 

paragraph was used, illustrating a pattern of discursive practice common to a variety of 

different arbitrators. This form of discursive patterning emphasised the import and 

reliability of the eggshell psyche principle, echoing Foucault’s (1976) account of official 

determination of social and judicial truth, further establishing the IW as a culpably 

vulnerable individual. As in Case 117: 

In Attorney General’s Department v K [2010] NSWWCCPD 76, Roche 
DP summarised relevant authorities in relation to a worker’s perception of 
real events at work (at [52]):  employers take their employees as they find 
them. There is an ‘egg-shell psyche’ principle which is the equivalent of 
the ‘egg-shell skull’ principle (Spigelman CJ in State Transit Authority of 
NSW v Chemler [2007] NSWCA 249 (Chemler) at [40]); a perception of 
real events, which are not external events, can satisfy the test of injury 
arising out of or in the course of employment (Spigelman CJ in Chemler 
at [54]); if events which actually occurred in the workplace were 
perceived as creating an offensive or hostile working environment, and a 
psychological injury followed, it is open to the Commission to conclude 
that causation is established (Basten JA in Chemler at [69]); so long as the 
events within the workplace were real, rather than imaginary, it does not 
matter that they affected the worker’s psyche because of a flawed 
perception of events because of a disordered mind (President Hall in 
Leigh Sheridan v Q-Comp [2009] QIC 12); there is no requirement at law 
that the worker’s perception of the events must have been one that passed 
some qualitative test based on an ‘objective measure of reasonableness’ 
(Von Doussa J in Wiegand v… (para. 158) 

This template was repeated, with minor alterations, in Cases 58, 62, 75, 76, 80, 87, 88, 

93, 96, and many others, highlighting its structural importance to the management of 

disputed bullying claims, and affirming the arbitrator’s legal role and situational authority 

in the WCC. 

Medicalisation of the subject (Foucault, 1961), shapes the behavioural 

expectations placed upon an individual, and in turn shapes future behaviour as individuals 

navigate often complex social systems (Goffman, 1961, p. 267). Similarly, the 

‘vulnerable’ IW may be expected to react to workplace events in a negative manner, 
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giving the arbitrator an opportunity to label an IW as vulnerable, regardless of the level 

of workplace negativity encountered. For example, in Case 12 the arbitrator confirmed, 

“Many, if not all of the matters complained of by the Applicant in fact happened, though 

the Applicant may have misperceived the reality of what is happening” (para. 19). In Case 

20 the arbitrator highlighted the actuality of workplace events, “It is clear, and I accept, 

that the Applicant perceived she was being harassed and that this was a perception based 

upon actual events. In those circumstances, it is immaterial whether she misperceived 

those events (see State Transit Authority v Chelmer [2007] NSWCA 249)” (para. 45). 

Again, in Case 24 the perception articulated by the worker was highlighted by the 

arbitrator as the key ingredient, “It was the perception of the applicant to this real event 

happening within the workplace that gave rise to his psychological decompensation as 

found…” (para. 40).  

The discursive and legislative practice of labelling IWs as ‘eggshells’ enabled 

arbitrators to portray IWs as particularly vulnerable to psychological injury, a 

vulnerability that carried responsibility, much in the same way Foucault’s ‘subject’ of 

discipline perpetuated his or her own domination by subscribing to a controlling social 

norm (Foucault, 1976, p. 227). Arbitrators thus constructed an interpretation of the 

workplace bullying encounter whereby the injury would arguably not have occurred, but 

for the victim’s unique vulnerability. The individual was therefore forced, by the structure 

of WC, to adopt the characteristics and attitude of the ‘victim’, seeking a cure from the 

medical expert (Foucault, 1961, p. 259). Such a practice positioned the victim as the main 

problem. “Mr Qasem’s underlying condition made him less resilient and more 

vulnerable” (Case 28, para 67). For arbitrators, the IW was an obvious safety risk well 

before the realisation of injury, with the implication that there was no way to avoid injury 

(Case 55, para. 272), especially if that injury was result of the IW’s own misperception 
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of events that other ‘normal’ or ‘reasonable’ people would disregard or ignore, as Case 

92 illustrated:  

As I have said, it is not necessary to establish that the applicant’s response 
was “rational, reasonable and proportional.” In my view, it is clear that 
the psychological injury was a reaction to real events that occurred in the 
work place, albeit that the applicant may have taken some of these events 
more to heart than some other people in the same circumstances. Even if 
the applicant is more than usually sensitive, the respondent must take him 
as it finds him. (para. 38) 

This characterisation of the IW as inherently vulnerable left the employer in a position of 

significant psychological responsibility, not simply to “take him as it finds him” (Case 

33, para. 15), but to actively seek to identify potential psychological vulnerability in order 

to avoid breaching workplace safety law. ‘Inherent vulnerability’ also marooned the 

legitimate IW, with those genuinely and traumatically injured labelled in the same group 

as ‘oversensitive malingerers’. The consequence was a socio-legal process that 

constructed the worker as vulnerable, no matter how damaging or horrendous the 

workplace issues may have been. As stated definitively by one arbitrator, “In our society 

contemporary opinion includes an absolute requirement to protect the psychological 

health of employees by guarding against bullying. This is particularly so with vulnerable 

person such as the applicant” (Case 79, para 23). With vulnerability characterised by 

arbitrators as ‘obvious’ (e.g. Case 104, para 183), the onus returned to the employer to 

identify precarious or problematic workers (Earnshaw & Cooper, 1991). The IW became 

the employer’s problem to identify and avoid, recasting the IW as the cause of his or her 

own injury. This finding as identified through the application of Foucault’s approach to 

individuals as ‘subjects’ of governmental power (1991b), discussed further in the 

following section. 

Subject injured workers: the arbitrator as advocate. 

Governmentality necessitates the deployment of techniques of power on 

individuals and groups (Ettlinger, 2011, p. 538). A Foucauldian analysis therefore 
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requires the examination of how techniques of power are applied in an official text. 

Arbitrators were found to deploy their power in a complex manner, emphasising the legal-

focus of their judicial role, while negotiating the ‘no-fault’ element of WC and its 

potentially negative consequences for IWs, trapped as ‘blameworthy through 

vulnerability’. In approximately a quarter of sampled cases (24.4%, n = 32), the arbitrator 

was identified as moving beyond the strictures of the ‘impartial’ role to advocate for the 

IW, highlighting the IW’s vulnerability and the apparent ‘benevolence’ of the WCC 

(Rose, 1999, p. 138). While only a quarter of sampled cases demonstrated this advocacy, 

which moved beyond the arbitrator’s statutory role as an impartial decision-maker 

(Workplace Injury Management and Workers Compensation Act 1998, Section 367), the 

mere presence of any arbitrator-led advocacy challenged the role of the WCC as an 

impartial location of legal dispute determination (Workplace Compensation Commission 

Rules, 2011).  

Impartiality was manifested by the arbitrator’s critique of an employer’s actions. 

“He was misled into believing it would be a job with the same entitlements as at 

Chatswood and did not take account of how he would view the change in job” (Case 17, 

para. 31). Likewise, in Case 47: 

There is no evidence of support and encouragement being given to Mr 
Bogle. It seems to have been all up to him. This is not only in conflict 
with the company policy, but it is a failure to provide procedural fairness. 
At the meeting on 18 March 2009 Mr Bogle’s employment was 
threatened; that he would not meet future sales targets; and that he would 
be ‘out’ by the end of April. (para. 33) 

In Case 131, the arbitrator expressed incredulity that an employer would not appreciate 

the potential threat of a particular action for an IW, highlighting the onus placed upon 

employers to identify and support an IW’s vulnerability:  

Commonsense [sic] would suggest that being transferred from a site 
because those you have been working with for some years have lost faith 
in you and then being retrenched and finding yourself unemployed 
because there is no work for you at the place to which you were 
transferred would be likely to cause a significant insult to the psyche, 
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particularly where there is a perception (quite possibly justified) that these 
things have been done unfairly. (para. 60) 

Arbitrators also defended the perspectives offered by IWs, as evidenced in Case 41, “This 

looked to me to be deliberate isolation of the applicant” (Case 41, para. 159). These 

examples demonstrated the IW-supporting role played by the WCC arbitrator, conflating 

the arbitrator’s statutory role as an impartial decision-maker with the role of IW advocate, 

to the detriment of employers, but also, ultimately, the IW.  

Exercising ‘bio-power’ is a key ingredient in the Foucauldian concept of 

governmentality, where individuals come to ‘self-discipline’ and facilitate the actions of 

powerful individuals or groups (Zoller, 2003). This was identified when arbitrators 

adopted the emotive language of the IW, heightening the negativity caused by the 

workplace experiences and implying the finding of fault against an employer, all while 

locating authority in the IW’s assessment of events. In Case 73, for example, the worker’s 

words were repeated by the arbitrator, highlighting authenticity through the use of 

quotation marks (Vargova, 2007, p. 417). “She found it to be ‘intrusive’ and she was 

‘forced’ to leave her office to quell the disturbance…” (Case 73, para. 47). In Case 60, 

despite the arbitrator confirming the IW had not performed his job task well and was, 

“understandably, criticised” by his superior, the arbitrator confirmed, “It was during this 

period that the applicant developed his depressive illness. I am satisfied that these events 

occurred and that the worker misconstrued them as bullying and harassment” (Case 60, 

para. 63). Arbitrators were found to accept a worker’s evidence despite general 

inconsistency and lack of corroboration. In addition, these quotes emphasised the 

arbitrators’ acceptance of IWs’ allegations or assertions, even though the arbitrators 

confirmed disagreement with their factual or evidentiary integrity. For example, 

‘misconstrued’ and ‘understandably, criticised’, indicated the arbitrator’s apparent view 

that IW’s claim was not necessarily substantiated, locating the parameters of the WBRI 
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experience within the individual and underscoring the ‘site’ of workplace bullying, again 

reflecting ‘bio-power’ in action (Zoller, 2003), as the individual worker. 

Governmental authority is exercised through discursive frameworks, creating the 

parameters of potential interpretations of statements (Foucault, 1969). While IWs’ 

interpretations of arbitrators’ assessments could not be gauged in a content analysis, the 

Foucauldian method allowed a tracing of the parameters of discourse which may shape 

future individual interpretation and experience. In approximately 75% (n = 98) of 

sampled cases, arbitrators did not embellish or commentate upon IWs’ statements, but 

simply recorded and repeated the IWs’ allegations and claims. This, through the 

positioning of the WCC case report as an official legal document, created an implicit 

endorsement or acceptance of the IW’s evidence, again beyond the arbitrator’s statutory 

mandate to facilitate a fair and just outcome. For example, in Case 79, allegations of 

negative behaviour were explained through an impartial, third person voice: 

The applicant’s wife also worked in the store and approached Mr Roberts 
to suggest that the applicant was being picked on. There was some 
suggestion the applicant was going missing from his area of 
responsibility. It would appear the applicant was needing to go to the 
toilet on a number of occasions, which may have explained his apparent 
absences. He was told he needed to inform others when he was away on a 
toilet break. A number of team members continued to criticise the 
applicant in relation to his job performance. (para. 19) 

This can be distinguished from Case 17, noted above, where the arbitrator suggests the 

IW was ‘misled’. Rather, in Case 79, the allegations were simply described and therefore 

implicitly accepted. This was evidenced again in Case 54, where, “The applicant said 

when she referred to ‘HR’ Ms Christensen screamed at her, ‘whilst banging her fist on 

the table’” (para. 56). Quotations were used to separate the arbitrator from the IW and 

create a level of impartiality. Arbitrators appeared to struggle with the requirements of 

their role, balancing impartiality with the apparent obligation to support the IW through 

a potentially hostile and legally complex process where the employer occupied a position 

of inherent power. The result, in terms of governmentality, was the exercise of a 
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benevolent judicial authority, which captured the essence of the IW as a vulnerable 

individual and created the subject of a WBRI claim as a vulnerable, problematic, and 

powerless victim, all through the discursive repetition of an IW’s allegations, without the 

commentary or analysis reserved for medical opinion. 

The responsible employer. 

Through the creation of subjectivities, the exercise of governmental power 

constructs and maintains a clear social structure, where roles are defined and expectations 

generated (Foucault, 1991b). The Foucauldian approach requires the examination of 

prescriptive accounts of power, and WCC cases revealed that such prescription was 

directed towards employers. An employer’s responsibilities are an example of a social 

expectation, and this expectation developed, in WCC cases, from the concept of the 

vulnerable IW. In 27 % (n = 35) of sampled cases, the arbitrator confirmed the employer’s 

actions were insufficient to protect a worker from injury, or from further harm caused by 

the compensation process. In every case where the arbitrator ‘advocated’ for the IW (n = 

32 / 24%), the arbitrator also indicated the employer’s actions either contributed to the 

injury or were in some way deficient in protecting the worker before or after an injury, 

emphasising the powerful position of the employer and the apparent nature of the IW as 

an inherently vulnerable individual. 

Arbitrators were found to demonstrate readiness to provide commentary on what 

the employer ought to have done to remove or limit the impact of workplace bullying, 

again emphasising the discursive parameters (Foucault, 1991b) of the subject IW, and the 

inherently powerful employer. In Case 65, this instruction concerned the correct approach 

to performance management, “It was not reasonable, in my view, to issue a formal written 

warning before giving the applicant a proper opportunity to address and respond to the 

investigation report, particularly in circumstances where the applicant denied the 

allegations made” (para. 160). In Case 110, the criticism was strongly worded:  
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The distress caused to the applicant as a result of the strike and its 
aftermath was not challenged and was real and substantial. One would 
have thought that an employer should with care and sensitivity look after 
the interests of workers who have swum against the tide in an industrial 
dispute by supporting the employer. Loyalty ought beget loyalty. (para. 
53) 

Again, in Case 11, the arbitrator raised concerns with the employer’s general employment 

practice. “I am left with the distinct impression that there appears to have been a general 

management issue at large, during these times, with the Respondent including as to job 

roles, descriptions or functions, particularly at Warrawong” (Case 11, para. 16). 

Arbitrators’ descriptions of injury causation and the employer’s actions created a clear 

discourse of expected behaviour, combining knowledge of the IW’s vulnerability with 

the power of the employer to highlight the distinct duty of care owed by employer to 

worker. 

Beyond the general psychological duty of care owed by employers to workers 

(Carrigan, 2003), arbitrators also commentated on the employer’s management of a 

bullying situation, shaping the discursive parameters of how workplace bullying should 

be managed and thereby contributing to an official discourse (Foucault, 1991b) of WBRI 

management. The lack of a suitable grievance procedure or program was cited as a key 

contributing factor to an injury. Employers were expected to take robust steps to ensure 

a plan was in place to manage negative behaviour when identified. “It is clear from the 

evidence that the Respondent did not have in place a grievance procedure and this was 

one of the factors which triggered the Applicant’s psychological symptoms and ultimately 

led her to seek medical advice from a General Practitioner” (Case 13, para. 27). As the 

arbitrator elaborated in Case 13, the employer had no excuse for not installing satisfactory 

management systems: 

The factors that I take into account in making this determination are the 
failure by the Management Committee to be aware that such policies and 
procedures are common in all workplaces. There is evidence that the 
Committee obtained advice as to employment issues in other areas and 
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there is no reason why they could not have provided the Service with an 
adequate procedure to resolve these issues. (para. 49) 

Despite the presence of a program designed to manage bullying, however, issues still 

arose. Offering an ‘Employment Assistance Program’ was considered insufficient by one 

arbitrator (Case 5, para. 18). Thus, while the employer was expected to conform to a high 

standard of anti-bullying preparedness, the practical reality of how that preparedness 

might be implemented was as elusive as the definition of bullying. The arbitrator’s 

commentary appeared to be, again, more focused on establishing the arbitrator’s 

authoritative role than assisting the employer to develop more appropriate management 

systems. The result, when coupled with the eggshell psyche principle, was a potentially 

difficult situation for IWs, whereby they were portrayed as an inherently problematic risk 

for the employer to avoid.  

A governmental analysis focuses on the discursive parameters of social authority 

which create the subject of power and shape the responsibilities and requirements of those 

who perpetuate social power (Foucault, 2004). Arbitrators highlighted their responsibility 

to support IWs through the ‘conflict’ of a WCC claim, as illustrated in Case 63 (para. 65): 

I feel compelled to make an observation in relation to the lack of 
cooperation I was given in these proceedings by the respondent and/or its 
legal representative…The attempts to conciliate were thwarted by the 
actions of officers of the respondent not attending the conciliation 
hearings. In a case like this, it was necessary in my opinion, to explore 
every possible avenue of trying to resolve the matter, particularly which 
related to matters concerning a return to work and issues which may have 
touched upon human resources matters, as well as workers compensation 
ones. 

The employer had not, in the view of the arbitrator, made sufficient effort to resolve or 

manage the WBRI issue. Employers, as powerful groups with the control of potentially 

physically and psychologically dangerous workplaces, were required to act appropriately 

to both avoid injury and to act responsibly after an injury (Work Health and Safety Act 

2011, Section 19). Through the application of governmentality as an analytical account 

of how power is exercised through the application of official text, arbitrators were found 
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to surpass their statutory obligations, advocating for IWs and criticising and blaming 

employers, all within a no-fault WC system.  

The governmental power of the WCC, manifested through the arbitrator’s 

decision making process, is demonstrated beyond the WCC, capturing elements of the 

WC system, medical discourse, legal discourse, and general management and 

organisational theory, to create a complex experience for the individual IW, and one 

which discursively excludes the perspective of the employer from any clear solution to 

the problem of workplace bullying. 

Summary of Findings 

This thesis examined WCC cases heard between 2002 and 2015 inclusive, 

examining how workplace bullying was defined and managed by WCC arbitrators, and 

how medical and legal discursive practice combined to create a discourse of legitimate 

WBRI. The findings were organised around the four research questions, detailed in the 

Method chapter. First, the definition of workplace bullying applied by the WCC was 

found to be as ambiguous as extant sociological and other academic literature has 

indicated, with the element of ‘unreasonable behaviour’ located as the most prominent 

marker of negative workplace bullying behaviour. While the WCC is not guided by an 

official definition of workplace bullying, nor is it required to determine whether 

workplace bullying occurred, arbitrators’ examination and articulation of workplace 

bullying confirmed that workplace bullying is an ambiguous and varied concept, used to 

describe an array of workplace behaviours from minor disagreements to serious conflict, 

with the result that workplace bullying is a political concept, able to be applied in a 

number of diverse circumstances, to the potential detriment of IWs, employers, and the 

community. A clear definition is required which, while unlikely to ultimately resolve this 

ambiguity, particularly given the contextual experience of law and social interaction 
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(Foucault, 1969), is an important step in reducing the ambiguity of a highly emotive label 

of social behaviour. Second, through a Foucauldian analysis of the official text presented 

by WCC arbitrators, the presence of power was located throughout WCC cases, with 

arbitrators exercising a legal authority over evidence which was both statutorily 

prescribed, and borrowed from general legal processes and authority. This resulted in a 

legalistic interpretation of WBRI disputes, which was found to be problematic when 

combined with the legislative context of WC and the processes required in the WCC.  

Third, through the examination of Foucault’s concept of knowledge (Foucault, 

2004), arbitrators’ exercise of power was found to create a distinctive discursive approach 

to expert knowledge, promoting legal, and attempting to dilute medical, expertise. This 

resulted in an unbalanced dispute process, whereby medical expertise was relegated to a 

diminutive role of contemporaneous evidence. The general practitioner emerged as the 

primary source of medical knowledge, with qualified specialists comprehensively 

overlooked. Fourth, the discursive combination of power and knowledge was found to 

illustrate Foucault’s concept of governmentality in action, whereby a framework for 

defining the characteristics and behavioural expectations placed upon IWs was created. 

This framework problematised the IW, criticised and excluded the employer, and 

ultimately placed responsibility for WBRI on the IW, whose psychological vulnerability 

invited injury and WC. The following Discussion chapter applies these key findings to 

the relevant sociological and other academic literature, before the Conclusions Chapter 

highlights the their practical outcomes and implications. 
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Chapter 6 Discussion 

This chapter contextualises and discusses key research findings within sociology 

and workplace bullying literature to identify key contributions and comparative insights 

gained. The chapter begins by reviewing the demographic implications of the sample, 

followed by the definition of workplace bullying and how the concept of ‘workplace 

bullying’ is applied in WCC cases. Lastly, it examines the presence of the Foucauldian 

concepts of power, knowledge, and governmentality, highlighting the legalistic focus of 

the WCC in the arbitrator’s application of power, the dilution of the value of medical 

knowledge through the discursive application of the legal concept of contemporaneous 

evidence, and the governmental problematisation of the injured worker as an inherently 

and inevitably vulnerable victim. In taking this multi-faceted approach, the chapter 

discusses implications of key findings for the WC system. The chapter concludes with an 

examination of the research limitations and potential future research directions arising 

from the research findings. 

Demographic Contextualisation of Workplace Bullying 

Workplace bullying has been characterised as a social experience, played out 

within the context of work and the workplace (Brewer, 2012), community attitudes 

(Storey, 2009), family (Parrish & Schofield, 2005), and interpersonal interaction 

(Johnson, 2015). Characteristics such as age (Boufous, 2008), sex (Harrold et al., 2008), 

and specific work industry (Alexander et al., 2012), have been highlighted as important 

variables in sociological and other academic analyses of WC. This thesis examined these 

variables as part of its demographic analysis of sampled cases. The following sections 

provide an overview of the findings and how they reflect extant sociological, and other 

academic, research. 
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Age of the IW. 

Sociological and other academic analyses of WC have identified age as a key 

variable in injury causation. Age has been associated with risk taking behaviour (Brooks, 

2008) and greater vulnerability to accidental injury (Boufous & Williamson, 2008). 

Despite this wider context, age has not been identified as a key variable in academic 

analyses of workplace bullying. In this thesis, age was only identified by arbitrators in 

47% (n = 62) of sampled cases, with a mean age of 47, and ages ranging from 26 to 69. 

For comparison, Reknes et al.’s (2014) workplace bullying focused research drew from a 

sample with a younger mean age of 33.09, while Glaso et al.’s (2007) bullying research 

sample was closer to this thesis, with a mean age of 43.7. The only noteworthy factor 

identified related to age and workplace bullying was the absence of young workers (under 

25 years of age) in the sample. This may be because young workers are more resilient and 

able to deflect workplace bullying behaviour (Vuolo et al., 2011, p. 1772), or because 

young workers are more likely to resign and find a new job when faced with a difficult 

workplace situation (Sutton & Griffin, 2004, p. 511; Djurkovic et al., 2005). This thesis 

could not identify the nuances of this demographic frequency, particularly due to the 

absence of consistent reporting of IWs’ age. However, age should be a focus of future 

sociological research, particularly in the context of the ‘vulnerable worker’, explored in 

detail below. Young workers are recognised within legal discourse as having a higher 

exposure to workplace abuse and injury (Maddaford v Coleman, 2004), and researchers 

may benefit from analysing the potential link between age and vulnerability in the wider 

context of WBRI claims, including those ‘genuine’ claims paid without dispute, claims 

where the IW discontinues proceedings, or claims resolved through mediation and 

conciliation before WCC arbitration.  
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Sex of the IW. 

Sex is a key variable in the analysis of WBRI, featuring prominently in many 

academic approaches to the topic. A key academic focus is the specific vulnerability of 

the female worker (Harrold et al., 2008, p. 40; Rugulies et al., 2012, p. 223). This thesis’ 

final sample of n = 65 male and n = 66 female IWs implied equality in the male and 

female representation in disputed WBRI claims. However, this apparent equality may be 

misleading. Roscogno et al.’s (2009) ethnographic sociological study of workplace 

bullying concluded, in part, that female workers were more at risk than men of being 

bullied by their managers, who were most often male (p. 1573). Van De Griend and 

Messias (2014) found, in their analysis of workplace violence, women faced a higher risk 

of exposure to negative workplace behaviour (p. 40). Additionally, Calvey and Jansz’s 

(2005) sociological study of eleven female IWs, and Sager and James’s (2005) sample of 

six female IWs in NSW, both highlighted the experience of workplace bullying as a 

particular issue for women in Australian workplaces. SafeWork Australia’s (2015) 

statistics suggested women experience WBRIs at a rate of three to one, when compared 

with their male counterparts, a statistic contrasting with demographic frequencies 

identified in this thesis. However, sampled WCC disputes did not account for cases which 

were abandoned, overturned at an early stage of arbitration, or which were settled in a 

teleconference. Similarly, this thesis did not analyse claims which were accepted without 

dispute. The male/female equity across the sample may, for example, correlate with a 

higher likelihood of male workers pursuing a legal dispute and female workers 

abandoning disputes due to a propensity to avoid further conflict. Thus, additional 

analysis of all levels of WCC and WC processes are required to examine this aspect of 

the ‘problem’ of workplace bullying, particularly again in relation to the ‘vulnerable 

worker’. Of note, the ‘vulnerable worker’ was not identified as male or female, however 

the experience of the WC system may involve gendered or sex-based stereotyping, and 
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this requires further examination. It is also noted, repeating the discussion in the Findings 

chapter, that ‘sex’ was chosen as a descriptive variable to include in this analysis because 

arbitrators only made a clear distinction between male and female IWs. There were no 

apparent analyses of gender expression, and no IWs identified outside the binary 

male/female categories. The analysis of how workplace bullying may affect people 

expressing alternate genders is a topic requiring future sociological attention. 

The workplace context of WBRI. 

Sociological and other academic attention on the topic of workplace bullying has 

concentrated on bullying’s manifestation in human service industries (Sager & James, 

2005, p. 128), where risks of exposure to stressful and emotionally-charged workplaces 

are assumed to be greater than in other workplaces. This thesis found 79% (n = 103) of 

sampled cases involved workers in human and other service industries, based on 

WorkCover NSW’s industry classifications and definitions, suggesting this assumption 

may be well founded. Specifically, most sampled claims included an allegation of injury 

while working in the human services industries (51% / n = 66), including aged care and 

healthcare, with retail and hospitality also well-represented. This reflects general 

statistical representation of WC in nursing and medical workplaces (Spector, Zhou, & 

Che, 2012, p. 79), policing and corrections workplaces (Brewer, & Whiteside, 2012, p. 

76), professional kitchens (Alexander et al., 2012, p. 1253), social work contexts 

(Koritsas, Coles, & Boyle, 2010, p. 265), and other service environments (Bloisi, & Hoel, 

2008, p. 655). However, the import of bullying experienced in other industries cannot be 

discounted.  

Sociological and legal academia has identified the prevalence of workplace 

bullying in the legal profession (Chan, Poynton, & Bruce, 2014; Le-Mire & Owens, 2015; 

Parker, 2014; Worth & Squelch, 2015). While ‘professional environments’ only 



 
 

208 
  

accounted for 15% (n = 20) of sampled cases, the lack of WBRI claims may be due more 

to individual attitudes or workplace cultural resistance to reporting workplace bullying 

(Bloisi & Hoel, 2008, p. 655), than to the absence of workplace bulling behaviour. No 

legal professionals were identified in this thesis’ sample, suggesting the more ‘hidden’ 

manifestations of workplace bullying may require future sociological attention. Again, 

the limitation of analysing only disputed WCC claims is necessary to highlight. 

Professional workers may be in a better position to prepare their claims and evidence, 

leading to more successful mediation and conciliation stages. This can only be an 

assumption on the data analyses in this thesis, but one worth future academic 

consideration.  

Defining Workplace Bullying 

A key focus of this thesis was the definition of workplace bullying, which is 

ambiguous and multifaceted. There are many ‘official’ definitions of workplace bullying, 

typically focused on similar elemental features such as repetition, targeted behaviour, 

unreasonable behaviour, and risk to health and safety. Each element is also ambiguous, 

with the potential for subjective interpretation. This is complicated, in WC, by the absence 

of any legislative definition of workplace bullying. While an IW does not have to prove 

bullying occurred to receive compensation, the IW does have to prove an injury existed, 

and that it was caused by work. This required a medical diagnosis, and inevitable 

engagement with a definition of workplace bullying, if only relevant to the allegation of 

injury causation. This thesis examined the behaviours IWs associated with workplace 

bullying, and how arbitrators managed the concept of workplace bullying. To analyse 

these factors, the WorkCover NSW (2015a) definition of workplace bullying was 

considered the ‘official’ definition. While the WCC is not bound by this definition, 
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WorkCover NSW publish this definition, and require employers to treat this definition as 

the definitive account of what is, and what is not, workplace bullying.  

In the sociological and other academic context, the definition of workplace 

bullying is also ambiguous and elusive, particularly in its practical application. This 

ambiguity, so Roscigno et al. (2009) asserted in their sociological investigation of 

supervisory bullying, has led to a fragmented and confusing academic approach (p. 1562). 

Previous sociological research has distilled elements, in parallel to the WorkCover 

definition. These include the presence of a workplace power imbalance (Squelch & 

Guthrie, 2012, p. 10), offensive behaviour or unwanted behaviour (Samnani, 2013, p 

480), and often misapplied management techniques (Johnson, 2014, p. 2385). Common 

to sociological and other academic approaches to workplace bullying, is a focus on the 

individual and how the IW experiences workplace negativity (Meglich-Sespicco, Faley, 

& Knapp, 2007, p. 40). This ambiguous and chaotic approach to the definition of 

workplace bullying is potentially very dangerous, for both victims and alleged 

perpetrators. 

This thesis examined all WCC case reports between 2002 and 2015 where 

workplace bullying was alleged by the IW as the cause of injury. The WorkCover (2015a) 

definition was qualitatively applied to sampled cases, using the variables of ‘repeated 

behaviour’, ‘unreasonable behaviour’, ‘targeted behaviour’, and ‘a risk to health and 

safety’, to identify whether or not those specific elements were present. Such an approach 

mirrors Johnson’s (2015) Foucauldian interview-based analysis of nurses, where she 

detected the presence of behavioural elements in interview text. The result for Johnston 

(2015), mirrored in this thesis, was an examination of how the concept of workplace 

bullying has become internalised within WCC and WC systemic procedure, guiding the 

outcome of WCC cases and developing a social awareness of workplace bullying without 

necessarily overtly labelling the experience as workplace bullying. Through examining 
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how workplace bullying has been transformed into a governmental (Johnson, 2015) 

experience for the IW, the conclusion follows that workplace bullying may be far more 

prevalent than official statistics may indicate. However, the definition may be applied to 

behaviour which ranges from minor to serious, thus diluting the value of ‘workplace 

bullying’ as a legal concept. The following sections detail the application of this thesis’ 

key findings in this area. 

Bullying as repeated behaviour. 

Repetition was identified in 91% (n = 119) of sampled cases. This reflects extant 

sociological and other academic research which has confirmed the absolute requirement 

of repetition in the definition of workplace bullying (Claybourn et al., 2014, p. 396; Evans 

et al., 2014, p. 54; Squelch & Guthrie, 2012, p.10; Rugulies et al., 2012, p.220). As a verb, 

to be ‘bullied’, is to experience an action over time (Nielsen et al., 2012). This thesis 

found arbitrators consistently highlighted the requirement and presence of repetition, and 

in almost all the cases where repetition was not directly identified, a form of patterned 

response, equivalent to ‘repetition’, was indicated.  

This finding is relevant for the definition of workplace bullying, and one which is 

often overlooked, with repetition simply classed as another variable with ‘some’ impact 

(Worth & Squelch, 2015, p. 1018). As Van Fleet and Van Fleet (2012) confirmed, 

repetition can lead to a ‘normalisation’ of behaviour and experience (p. 198). This was 

echoed by Vie, Glaso, and Einarsen (2011), who linked repeated experience of ‘minor’ 

workplace bullying to damaging health effects (p. 38). The implication follows that the 

severity of workplace bullying may not be the predominant issue. Rather, the repeated 

pattern of even minor workplace behaviour, which creates an environment of distress, 

may result in significant psychological injury (Glaso & Notelaers, 2012). This finding 

offers a contribution to the sociological analysis of workplace bullying, identifying a 
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potential justification for argument that the definition of workplace bullying should 

incorporate intentional behaviours at the lower end of the ‘serious’ spectrum (Mathisen 

et al., 2008, p. 59; Worth & Squelch, 2015). These ‘petty’ experiences may be otherwise 

overlooked as minor workplace conflict or even reasonable management action, and have 

often been raised as sociological evidence for the over-use and misapplication of the term 

‘workplace bullying’ (Mayhew, 2004, p. 118). This thesis contends that ‘lower level’ 

behaviour, when repeated, can justifiably be defined as workplace bullying and may be 

even more injurious than rare episodes of more severe workplace behaviour, requiring 

further sociological examination of individual experiences in this area.  

Bullying as unreasonable behaviour. 

The presence of the concept of unreasonableness, and its representation in 

approximately half (54% / n = 71) of the sampled cases, highlighted the problem of 

subjectivity in WCC responses to WBRI claims. Descriptions of ‘unreasonable 

behaviour’, as asserted by IWs, often included workplace interactions which had other 

official names or definitions. Sub-elements, such as the generic, ‘aggressive behaviour’, 

were noted in 47% (n = 62) of sampled cases, and generalised management ‘criticism’ in 

27% (n = 35). These sub-elements highlighted the sociological confusion associated with 

the examination of the legal term of ‘reasonableness’, and its individualistic theoretical 

underpinnings. ‘Reasonable’ required rationality (Bartley & Schneiberg, 2002, p. 50), and 

created an immediate context of subjective interpretation (LaVan & Martin, 2008, p. 150). 

This sat uncomfortably within a no-fault WC system, historically based on a welfare-

model (Duncan, 2003), which ostensibly removed, amongst other things, individualised 

legal interpretations of IW behaviour and fault. 

The context of unreasonableness was found to vary from workplace to workplace. 

IWs were found to identify two clear types of behaviour as unreasonable, when alleging 
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workplace bullying. These included aggression, and excessive criticism. As Alexander et 

al. (2012) confirmed in their survey-led analysis of the professional kitchen environment, 

what might be considered workplace bullying in one context may be lauded as cohesion-

building behaviour in another. The finding confirms that workplace bullying must involve 

a degree of ambiguity, as it is a perception-based definition (Djurkovic et al., 2005, p. 

442). This subjective element shifted attention away from the cause of the workplace 

bullying, to the individual’s response to the behaviour (Mathisen et al., 2011, p. 641), 

with the consequential connotation that the IW is unable, whether through mental 

vulnerability (Glaso et al., 2007), or situational powerlessness (Einarsen, 2000, p. 281), 

to avoid the effects of the behaviour.  

An emergent and unexpected finding was the failure of ‘reasonable management 

action’ to succeed as a defence (Workers Compensation Act, 1987, Section 11a) for the 

employer in WCC WBRI cases. This defence was relevant whenever a claim of 

‘excessive criticism’ was raised. Given an allegation of excessive criticism was attributed 

to IWs in (27% / n = 35) of sampled cases, it was surprising to see the absolute failure of 

the defence, again only in the context of arbitrated disputed claims. Linking to the 

discussion above regarding repetition, behaviour may be considered workplace bullying 

if, in context, it is repeated and subjectively interpreted as unreasonable. The result is an 

inherently ambiguous and subjective practical application of the concept of workplace 

bullying, but one linked closely to the concept of power, and an individual’s inability to 

overcome the negative behaviour directed, allegedly, to them. This element of power is 

discussed in the following section. 

Bullying as targeted behaviour. 

The variable ‘targeting’ was found to be oddly placed in a no-fault WC system 

definition (WorkCover NSW, 2015a) of workplace bullying. Whether a person is tripped 
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deliberately or by accident, for example, is immaterial to a physical work injury claim 

(Duncan, 2003, p. 453; Nell & Richter, 2003, p. 44), but relevant to a safety or general 

negligence claim. Similarly, the same should apply to psychological injury, and it would 

therefore be expected that no discussion of targeting be present in arbitrators’ decisions 

in WCC cases. Despite this, ‘targeting’ was identified in 28% (n = 37) of sampled cases. 

The presence of targeted or directed behaviour is ideologically unnecessary in the context 

of sampled psychological WCC cases (Meredith, 1913; Purse, 2005a; Purse, 2005b). The 

presence of targeting spoke, instead, to the official discourse of WBRI as it manifested in 

WCC case reports, conveying the wider legal context used by arbitrators to establish their 

hierarchical judicial authority (Ball, 2010). When a compensation decision required the 

presence of a diagnosis and a link between injury and work, as it did in all WCC cases, 

the intentionality of the subject behaviour is an unnecessary consideration, other than to 

draw on wider legal concepts of fault and culpability, highlighting the arbitrator’s legal 

authority and legal knowledge.  

To add complexity to the arbitrator’s task, the concept of targeting is a primary 

focus in almost all sociological and other academic investigation of workplace bullying 

(Bentley et al., 2012, p. 352; Harvey et al., 2006, p. 190; Rospenda & Richman, 2004, p. 

222). In Case 85, the presence of targeting was clearly identified by the arbitrator, “The 

applicant was…singled out for individual attention” (Case 85, para. 34). Targeting, or 

directed behaviour, appeared an extension of the ‘unreasonable behaviour’ element. Its 

application in WCC cases reinforced this finding, with power imbalance the clear 

overarching concept contextualising ‘targeting’ and ‘unreasonable behaviour’, whereby 

individuals were placed in a position where they cannot defend themselves (Zabrodska, 

2013, p. 90) from other individuals or groups who intend to do them psychological harm 

(Vie, Glaso, & Einarsen, 2011). A more appropriate conceptual element, for the WCC 

context, might therefore be ‘unavoidable perceived negative behaviour’, which invokes 
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concepts of discrimination which targets individual characteristics and relatively 

unchangeable individual features (Vickers, 2010, p. 281), while not diluting the no-fault 

ideology of WC. Targeting thus appeared as an unhelpful definitional element in the 

WCC, highlighting arbitrators’ apparent difficulties in applying ideologically 

incompatible concepts and illustrating arbitrators’ legal authority. Future research should 

concentrate on the relationship between power, unavoidable workplace behaviour, and 

the implications of allowing ‘intentionality’ to creep into the discursive practice framing 

official no-fault WC definitions. 

Bullying as a risk to health and safety.  

The variable ‘risk to health and safety’ captured the political development of WC 

as a social program ensuring worker protection and workplace safety (Gersuny, 1986, p. 

5). The presence of a ‘risk to health and safety’ also reflected the import of the 

psychological employment contract (Hodson, 1998, p. 1197), where an employer is 

required to provide a safe workplace and to support any worker negatively affected while 

working (Gaston & Harrison, p.63). In one sense, ‘risk to health and safety’ may be 

identified in every sampled case, and indeed in any WC case, because an injury 

necessitates the presence of some form of ‘risk’ of injury (Green, 1999, p. 30), even if 

that risk was completely unforeseeable (Dunn, 2012, p. 21). Therefore, every ‘legitimate’ 

WBRI demonstrated a risk to health and safety existed. Arbitrators referred to a direct 

‘risk to health and safety’ in only 14% (n = 18) of sampled cases, focused on a physical 

element related to, or secondary to, bullying. In Case 41, for example, the IW, “described 

an incident when Carlos arrived and dismantled a machine that she had set up and threw 

a box to her” (para. 83). Glaso et al. (2007), in their psychology-based study of bus 

drivers, identified a link between workplace bullying by colleagues and a resulting risk 

of being bullied by passengers, suggesting vulnerability is compounded by bullying, 
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leaving the worker exposed to a greater risk of external (Roscigno et al., 2009, p. 1562) 

negativity. This thesis found no arbitrator-articulated indication of this increased 

vulnerability resulting from identified workplace bullying, but it remains an important 

topic for future sociological investigation. 

Recasting the definition of workplace bullying. 

This thesis, in analysing the practical implementation of a legal definition of 

workplace bullying, identified how the official definition (WorkCover NSW, 2015a) was 

applied in the WCC. Arbitrators only confirmed the specific presence of workplace 

bullying in 18% (n = 23) of sampled cases. This highlighted the WCC is not focused on 

defining the specific experience of workplace bullying. This is understandable, given WC 

legislation requires only the presence of a psychological injury to trigger compensation, 

and not necessarily workplace bullying (Workers Compensation Act, Section 9). 

Accordingly, arbitrators are not required to define or confirm the presence of workplace 

bullying. Nevertheless, SafeWork Australia’s (2015) statistics highlight the excessive 

economic impact WBRI WC claims in Australia, noting an annual potential cost total, 

including secondary and hidden costs such as recruitment and lost productivity, as over 

$6 billion. As such, quantification of the definition of workplace bullying is critical. The 

statistics and assessments of WBRI’s costs may, following this thesis’ findings in this 

area, require re-evaluation. They are of little import if there is no clear definition of what 

constitutes workplace bullying. Statistics are based on a definition which, at least in terms 

of WC, may be so ambiguous that it captures a range of non-bullying experiences, such 

as harassment, assault, and erroneously labelled minor workplace conflict. The serious 

social issue of workplace bullying (Scrabstein & Leventhal, 2010), might not be as 

significant as assumed, or may hide other forms of negative workplace experience, such 
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as sexual harassment and violence (Lopez et al., 2009), or unreasonable management 

behaviour (Alexander et al., 2011).  

Workplace bullying is a complex concept because it is typically defined by the 

presence of several elements. Each element, such as repetition and unreasonable 

behaviour, is equally ambiguous, with some relying on subjective interpretation of 

behaviour, and others underpinned by legal concepts with additional implications, such 

as assault and harm. The WCC arbitrator is not required to apply any definition of 

workplace bullying. Workplace bullying is simply a cause of injury. A parallel example 

may be the cause of a broken leg. In WC, it does not matter if it was a fall, trip, push, or 

sudden loss of height which caused a broken leg. Similarly, intentionality, mistake, or 

inherent vulnerability of the IW should not be a consideration in the determination of 

WBRI claims. These features, however, remain prominent, exposing a discursive 

structure of workplace bullying, examined in detail below. Nevertheless, the definition of 

workplace bullying is critical. The WCC is a statutory authority, and its practical 

operationalisation of workplace bullying will affect the WC system, and how WorkCover 

NSW (SafeWork NSW), enforces a prohibition on workplace bullying, well beyond 

WBRI WC claims.  

When arbitrators explicitly confirmed the presence of workplace bullying, in 18% 

(n = 23) of sampled cases, the behaviour implicated in that workplace bulling came 

directly and unambiguously from managers, directed towards their supervised workers. 

This reflected sociological and other academic analyses of workplace bullying which 

have highlighted the importance of power in defining the elements of a workplace 

bullying interaction (Bentley et al., 2012, p. 352; Squelch & Guthrie, 2012, p. 10; Vie, 

Glaso & Einarsen, 2011, p. 38). Sociologically, Roscogno et al. (2009) used 

organisational ethnographies to identify the occurrence of bullying in organisations, 

where the misuse of power was either allowed to operate, or operated without detection 
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or management intervention (p. 1580). Johnson’s (2015) Foucauldian analysis of 

individual experiences of bullying similarly identified the misuse of power, whether 

intentional or accidental, as the core ingredient of workplace bullying (p. 2388). This 

thesis contributes to these sociological findings by highlighting, in WCC cases where 

arbitrators confirmed the presence of workplace bullying, the implication that workplace 

bullying was inherently linked to management action. The official definition of workplace 

bullying should therefore be reviewed to account for this key finding, relating to the use 

and misuse of workplace hierarchical power. The ambiguous concepts of ‘directed’ or 

‘targeted’, and ‘unreasonable’, behaviour should be replaced, in a WC definition of 

workplace bullying, by direct operationalisation of the misuse of workplace power. While 

there is no requirement for the WCC to be bound by an official definition of workplace 

bullying, it is critical that the definition used by WorkCover, to instruct employers in how 

to manage the growing problem of workplace bullying, be clarified so workers and 

employers may navigate workplace conflict without the complications caused by 

ambiguous definitions. 

Power, Knowledge, and Governmentality 

The following sections discuss key findings from the FQCA of WBRI WCC 

cases, structured around the key Foucauldian concepts of power, knowledge, and 

governmentality, reflecting the focus of the research questions.  

Power: Arbitrators and legal dominance 

Sociological investigation of workplace bullying, and the wider context of WC, 

has identified a complex relationship between law and medicine, culminating in contested 

illness and injury, and a potentially negative experience for IWs subject to medico-legal 

authority. Medicine and law are incompatible discursive frameworks (Foucault, 2004) 

with, despite shared philosophical backgrounds in empiricism (Edgeworth, 1989, p. 276; 
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Stone, 1984), vastly different approaches to the identification of truth and legitimacy 

(Hitchcock, 2001). This thesis found a distinct struggle between medicine and law in the 

WCC, where arbitrators actively attempted to highlight the legitimacy of their legal role, 

often beyond their statutory role. Ultimately, the hierarchical position of arbitrators was 

found to overcome the power of medicine and the medical expert, potentially reflecting 

Smith’s (2000) theoretical assertion that law is the dominant social force in modern 

Western society. Nevertheless, arbitrators were not able to overcome the influence of 

medicalised concepts and the role of medical experts in providing the key evidentiary link 

between a psychological injury and workplace bullying. This reflected Foucault’s (2004) 

theoretical position which argued medicine holds a position of governmental authority in 

society, underpinning discourses of legitimacy, and subjectifying the individual as the 

product of medicalised knowledge. Medical expertise was potentially devalued in the 

very area where it was statutorily obliged to intervene, threatening to discredit the value 

of medical expertise and potentially disrupting integrity of WC, to the detriment of IWs 

and employers. 

Arbitrators used techniques such as embellishment and commentary to position 

their authority over medical evidence, beyond their statutory mandate. This reflected 

wider sociological examination of law which has focused on manifestations of power 

through formalised legal process (Liu, 2015, p. 9), used by legal practitioners and legal 

institutions to assert law’s social dominance. When requisite legal standards were not 

followed by medical experts, WCC arbitrators embellished and criticised evidence, 

including medical expertise, thereby appearing to assert their power over the presentation 

of evidence in the WCC. Embellishment, or criticism, of medical evidence was noted in 

34% (n = 45) of sampled cases. For example, in Case 128 the Arbitrator confirmed an 

absence of legal reasoning in an expert’s report, “The [medical] reports do not set out the 

chain of reasoning which leads to the conclusion” (Case 128, para. 54). Additionally, in 
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Case 70, the arbitrator criticised the medical inability to apply legal process, “I observe 

at this point that Dr Snowden did not see fit to try to apportion between the various 

particular events” (para. 62). The result was an overt assertion, by arbitrators, of their 

hierarchical authority and control over the WCC process, a process outlined by Liu (2015) 

as inherent to the formalisation of legal authority through dominion over social process 

(p. 20), excluding medical authority form the WC context.  

Arbitrators were found to possess positional power (Blau, 1964) to determine the 

relevance of expert evidence and knowledge through the presentation of medical 

expertise and factual evidence (Hayter, 2007). The way in which knowledge is positioned 

highlights the parameters of institutional discursive practice (Foucault 1969, p. 33). These 

discursive practices, in turn, shape the individual subject (Foucault, 1976) and create 

‘truth’ (Foucault, 1991a, p. 59), according to a social system (Brewis, 2001, p. 38). WCC 

reports were structured around legally-focused headings, such as “Findings and Reasons”, 

present in 94% (n = 123) of sampled cases. Arbitrators were found to use consistent 

language, such as ‘evidentiary history’ (noted in 90% / n = 118 of sampled cases), to 

demonstrate a legal evidence-based approach to decision-making, a feature again outside 

their specific statutory requirements and relying on general legal structures and concepts.  

Arbitrators also highlighted their legal responsibilities, again justifying the 

legitimate authority of the WCC by demonstrating the procedural legitimacy of the legal 

process (Liu, 2015). For example, one arbitrator confirmed, “I am obliged to act according 

to equity, good conscience and the substantial merits of the case. In the interests of 

fairness and justice between the parties” (Case 71, para. 23). So, too, the use of precedent, 

identified in 77% (n = 101) of sampled cases, was an example of this governmental 

process, where a structured approach to decision-making, using precedent, reminded all 

participants of the legitimate legal framework underpinning WC (Liu, 2015). A key 

indicator of governmentality in a social system, discussed in further detail below, is the 
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system’s overt attempts to assert and re-assert it legitimate authority (Bartley, & 

Schneiberg, 2002, p. 69), and arbitrators were found to do this on a consistent basis, often 

beyond their statutory responsibility to bring parties together to achieve a fair and 

balanced outcome, using the techniques highlighted above.  

Foucault (2004) argued the medicalisation of society had progressed steadily, 

supported by the development of ‘wonder drugs’ such as antibiotics, to create an inherent 

and often insipient medical stronghold over almost all social experience. This theoretical 

assertion was challenged by Smith (2000), amongst others (Cook, 2003; Ball, 2010), who 

questioned the conceptual relevance of such a wide claim, particularly in the context of 

law’s clear hierarchical decision-making authority (Cook, 2003, p. 124). This 

‘questionable domain’ of medicine was reflected in the small minority of sampled cases 

(n = 15 / 11.5%) where arbitrators did accept medical expertise as authoritative, and 

where asserted medical evidence directed arbitrators to an outcome. This thesis’ findings, 

therefore, suggest arbitrators’ control of WCC cases, evidence, and procedures effectively 

restricted the impact of medical authority, ‘colonising’ their expert domains (Smith, 2000, 

p. 288), challenging Foucault’s (2004, p. 8) assertion of medicine’s social dominance, 

and defeating the arbitrator’s statutory mandate to reach a fair and balanced conclusion 

for the benefit of all parties. At least superficially, legal knowledge was found to trump 

medical knowledge, through the arbitrator’s exercise of power. 

Knowledge: Prioritised contemporaneity 

Despite arbitrators’ attempts to assert the final authoritative dominance of law, 

WC is a social system based on medicalised concepts, such as injury and illness (Foucault 

2004, p. 8), and the influence of medical knowledge could not be completely avoided. 

For Foucault, this medicalisation of knowledge was a key demonstration of governmental 

power, where, “what governs society are not legal codes but the perpetual distinction 
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between normal and abnormal, a perpetual enterprise of restoring the system of 

normality” (Foucault, 2004, p. 13). The IW is the focus of this struggle (Lupton, 1994, p. 

105), between the determination of the ‘normal’ and ‘injured’ worker. Arbitrators were 

found to actively oppose medicine’s normalising authority, with Case 10 demonstrating 

the arbitrator’s assertion of law’s superiority in this regard: “Dr Vickery also expressed 

the view that the Applicant’s Employer had acted appropriately but that is a matter for 

me, not him” (Case 10, para. 64). Kinnear (2001), in his historical sociological analysis 

of contested work injury, identified judicial fear that medical knowledge was ‘sabotaging’ 

the correct determination of coal dust injury claims (p. 72), and this animosity was 

identified in the medico-legal experience of the WCC, when arbitrators worked diligently 

to reduce or downplay the value of medical expertise in the decision-making process. 

Placed in a position where expert medical knowledge could not be dismissed from 

the decision-making process, WCC arbitrators were found to locate a solution by treating 

‘medical evidence’ as equal to other factual evidence. Medical evidence was approached 

as one coherent entity, rather than a complex array of information such as diagnosis, 

expert opinion, historical factual recording, and observation. This was an unexpected 

finding, as sociological and other academic analyses of law have only identified the 

influence of medical expertise in a legal context in terms of expert witnessing (French, 

2008; Moore, 1993; Rose, 1999). Expert witnesses are tasked with ‘assisting the court’, 

or a judicial officer such as a WCC arbitrator (Rose, 1999, p. 2), to interpret a situation 

and reach an appropriate decision (Hitchcock, 2001, p. 108). The expert witness does not 

challenge the final authority of law, but allows medical and legal discourse to interact, 

while maintaining the integrity of each discursive speciality area of law and medicine 

(French, 2008). Thus, the medical expert, in this expert witness role, holds the authority 

of knowledge within his or her area of skill and expertise, to offer an interpretation of 

evidence which the decision-maker may draw upon, based on its specific relevancy (for 
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example, diagnosis), without diluting the decision-maker’s positional authority to 

exercise control over the process (Weber, 1978, p. 53). This was not the case in sampled 

WCC cases, where arbitrators grouped all medical evidence together, and ultimately 

prioritised contemporaneous evidence, relegating more traditional markers such as 

expertise and qualification to a position of almost complete irrelevance.  

As a result of the WCC focus on contemporaneity, general practitioners were 

accorded priority, able to exercise a definitive account of the WBRI and cementing their 

medical knowledge as the highest medical authority. Hitchcock (2001) confirmed, “In the 

law, expertise is defined by the court and is based on qualification and experience relevant 

to the legal issue before the court” (p. 108). In sampled WCC cases, ranking by expertise 

was only identified in 11.5% (n = 15) of sampled cases. Ranking was instead ordered by 

proximity between the date of the IW’s injury and the first time the IW attended a review 

with a general practitioner, focused on the general practitioner’s initial finding of injury 

causation and report of the IW’s presentation. Superior knowledge was thus vested in the 

general practitioner, almost to the complete exclusion of the specialist doctor. This has 

implications for both the cost of WC, and the stressors placed upon IWs who may have 

to see multiple specialists at the instruction of solicitors or insurers (Calvey & Jansz, 

2005). The findings of specialist doctors were only discussed by arbitrators when they 

provided support for the general practitioner’s opinion, with non-supporting specialists 

excluded through an array of discursive techniques, as outlined in the Findings chapter. 

As a result, medical expertise was diluted to become one of many sources of 

contemporaneous evidence, discursively framing medical evidence as valuable only in 

terms of its ability to act as witness testimony, reducing the authority of specialist medical 

knowledge.  

The opinions of general practitioners, with no specialist qualifications in 

psychiatric medicine (Purse, 2005a, p. 69), were preferred over psychiatrists and 
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psychologists in determining the IW’s diagnosis, and the medico-legal determination of 

an injury’s link to work experiences. This finding appears to challenge extant sociological 

examination of WBRI and WC. For example, Calvey and Jansz (2005, p. 295) argued 

that specialist insurance doctors, such as ‘expert psychiatrists’, have an employer-focused 

agenda, to the detriment of the IW. It is a general assessment of WC echoed 

internationally by Storey (2009), and Duncan (2003). In contradiction of these arguments, 

this thesis found the opinions of such expert doctors were only identified and followed 

when they corresponded with the assessment of the worker’s general practitioner, the 

evidentiary gatekeeper of WC and all forms of medical expertise since the mid Twentieth 

Century (Coulter, 1998, p. 1974). It is useful to note Coulter’s (1998) assertion that the 

gatekeeping power of general practitioners appeared almost fifty years after the 

development of current WC models (Meredith, 1913; Purse, 2005a), perhaps contributing 

to the problematic function of the general practitioner as a factual witness in WC. This 

thesis found when specialist or insurance-qualified medical opinion contrasted with the 

general practitioner’s account or assessment of injury, the expert insurance and other 

specialist doctors were ignored, belittled, or re-interpreted by arbitrators. This has 

consequences for the WC system, which is geared so overtly, and costly, to the 

‘independent medical assessment’ of IWs (WorkCover NSW, 2015c).  

Governmentality: The inherently vulnerable victim 

The medico-legal environment of the WCC was found to create discursive 

parameters (Foucault, 1969) of the IW, outlining how an IW could be defined by detailing 

the relevant and irrelevant aspects of an IWs’ character when an arbitrator determined the 

outcome of a disputed WRBI claim. Following Sullivan’s (2005) Foucauldian analysis of 

spinal injury recovery, a simple institutional structural process can shape the entire social 

experience of the individuals involved. This highlights the importance of identifying the 
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presence of Foucault’s governmentality, the oft hidden discursive patterns which shape 

individuals’ experiences, such as the characterisation of inherent vulnerability, discussed 

below. In the WCC, the conceptualisation of the IW similarly forms a ‘guiding concept’ 

(Blumer, 1998), entrenching patterned expectations and creating a ‘norm’ of behavioural 

expectations for the IW to achieve and maintain (Storey, 2009). Defining the parameters 

of this discourse is an important step in understanding the potential implications of 

systemic WC practice on individual WBRI experience.  

No-fault WC was originally developed and structured to avoid focus on the 

individual, shifting responsibility to the employer whose activities put individuals at risk 

for the purposes of making profit (Meredith, 1913). Arbitrators adhered to this motivation 

of WC, disregarding issues of co-morbidity raised during WCC proceedings, and 

focusing on the employer’s responsibilities. This was particularly noteworthy given 

sociological and other academic focus on underlying psychiatric disorders as indicative 

of an individual’s future probability of claiming WC (Keegel, Ostry, & La Montagne, 

2009, p. 33; McDonnell, 2010, p. 96; Repko & Cooper, 1983, p. 293), social attitudes 

towards malingering during the WC process (Lilley, Davie, Langley, Ameratunga, & 

Derret, 2013, p. 996), and a general historical suspicion of the IW (Duncan, 2003; Storey, 

2009). Co-morbidity, such as a previous psychiatric injury, marital breakdown, or serious 

illegal drug addiction, was identified in 34% (n = 44), but only affected the case outcome 

in 8% (n = 10) of all sampled cases. The arbitrator’s assessment in Case 55 personifies 

the WCC’s general response to co-morbidity, excluding its impact on WBRI claims. “It 

is true that there were other contributing factors such as the problems with her husband 

and the financial pressures…but the predominant cause of her condition was her 

employment. The employment was real and of substance” (Case 55, para. 280). The WCC 

process appeared to focus attention on the employer and away from the individual, in line 

with the no-fault statutory focus of WC, and confirming the historical development of 



 
 

225 
  

WC as a system intended to support vulnerable injured workers (Duncan, 2003; Purse 

2005a). The IW was found to be treated by WCC arbitrators as an inherently vulnerable 

individual, a factor which has wide social implications, considering the above discussed 

negative social perception of WC in general. 

The shift away from co-morbidity had the unexpected consequence of casting all 

IWs as inherently vulnerable and psychologically fragile. Through arbitrators’ 

applications of legal precedent, and, in particular, the ‘egg-shell’ psyche principle, 

whereby an employer, ‘takes an employee as he or she finds them’, regardless of 

sensitivity to injury (Chemler, 2007), the IW was defined as inherently susceptible to 

psychological injury. This, surprisingly, parallels arguments found in 1990s academic 

management research on WC, individualising the focus of WC on the individual and 

highlighting the persistence of academic focus on IW vulnerability and susceptibility to 

psychological injury (Barth, 1990; Earnshaw & Cooper, 1991). The legal principle of 

‘eggshell psyche’ was employed by arbitrators as a method of explaining why a particular 

factual circumstance was compensable and why an IW’s perception of workplace event 

could be labelled as ‘bullying’. Such a focus on IW perception may result in discursive 

consequences for the articulation of expectations surrounding the IW and the IW’s 

behaviour, minimising the value of ‘workplace bullying’ as a term describing negative 

workplace behaviour.  

The eggshell psyche principle was applied directly in 59% (n = 77) of sampled 

cases. In each case, the arbitrator recorded a page-long NSW Supreme Court of Appeal 

case (Chemler, 2007) quote, highlighting the concept of ‘egg-shell psyche’ and reflecting 

the legitimacy of legal process through precedent. IWs in these 77 cases, regardless of the 

severity of their workplace experiences, were placed within this implicitly diminutive 

category of ‘egg-shell’ vulnerability. This discursive application of ‘vulnerability’ shifted 

blame from a work situation to an individual’s susceptibility to injury, casting the 
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individual as a powerless ‘victim’ (Djurkovic, McCormack & Casimir, 2005, p. 454). 

Coupled with the destabilisation of an IW’s work-role identity following a work injury 

(Knights & Clarke, 2014), and in the context of the negative social consequences of being 

labelled as ‘injured at work’ (Storey, 2009; Vie, Glaso, & Einarsen, 2011, p. 38), the IW’s 

vulnerability may be exacerbated, and the WBRI experience potentially further 

complicated, by this ‘eggshell’ label. Governmental discursive practices shape the 

parameters of individual behaviour, and therefore mould the expectations placed upon 

WC participants. When the discursive practices require vulnerability, as is encountered 

when the eggshell psyche principle was applied, the IW was potentially pressured into 

moulding his or her identity into a vulnerable IW, further risking their psychological 

health. This finding requires further sociological investigation into IW experiences and 

potential effects of this identified label of vulnerability. 

In addition to the ‘eggshell’ psyche principle, arbitrators were found to ‘advocate’ 

for IWs, actively dismissing contradictory, and recasting problematic, evidence. In a 

quarter (24% / n = 32) of sampled cases, the arbitrator overlooked factual errors in the 

IW’s case or statements, and highlighted the errors made by the employer in constructing 

a case or managing the IW after the alleged event. Advocating for an IW is not a typically 

‘judicial’ function, nor a function of the WCC, which, amongst other things, requires that, 

“agreement between the parties is to be encouraged and facilitated at each stage of the 

process” (WCC, 2011). Bias towards the worker may weaken opportunities the IW may 

have had to seek ‘justice’ through a robust legal analysis of their WBRI experience 

(Duncan, 2003). For example, in Case 17 the arbitrator demonstrated apparent empathy 

for the IW, “He was misled into believing it would be a job with the same entitlements as 

at Chatswood and did not take account of how he would view the change in job” (Case 

17, para. 31). The arbitrator’s acceptance of the IW’s perception led to a dilution of blame 

for the employer. While the employer was ‘misled’, the focus was more on the IWs ‘view’ 
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of the change in role, again returning the WBRI assessment to the individual’s 

characteristics and vulnerability, despite negative employer action.  

As outlined, characterising the IW as inherently vulnerable may serve to 

erroneously label the individual as a ‘vulnerable victim’ of workplace bullying, shifting 

blame from the employer, or workplace perpetrator, to the IW. Considering IWs have 

been found to quickly incorporate workplace markers of legitimate behaviour into their 

own identity (Brown & Tokoyi, 2013), the automatic labelling of an IW as ‘vulnerable’ 

may have serious consequences for IWs, contributing to what Calvey and Jansz (2006), 

and other sociological sources have identified, as the potential risk of ‘secondary injury’ 

(Cassidy et al., 2012) in the WC process, and leading to an unnecessarily negative and 

complex experience of WC for IWs and employers. Reflecting O’Loughlin’s (2005) 

assertion that Australian WC systems have systematically drawn on neoliberal social 

theory to dilute IWs’ rights to seek ‘justice’ for workplace injury and harm, the IW is 

potentially isolated from the restorative process typically associated with general law 

(Kendall & Muenchberger, 2009). This may further damage the relationship between IW 

and employer (Parrish & Schofield, 2005), fracturing the workplace psychological 

contract, inhibiting a positive outcome for all WC system participants, and undermining 

the WC system’s purpose (Meredith, 1913) of supporting IWs through the experience of 

workplace injury (Duncan, 2003, p. 543; Purse, 2005a, p. 56). The WCC is not mandated 

to punish guilty employers, however, as Worth and Squelch (2015) implied, IWs do 

approach WC claims intending to receive some form of vindication or ‘justice’. This quest 

for justice is inherently misplaced when sought through a WC claim, given the statutory 

context of WC. However, it does speak to the importance of providing alternate 

workplace bullying resolution, particularly when the apparent failure of other methods to 

combat bullying, such as the Fair Work Act provisions (Worth & Squelch, 2015), is 

considered. 
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Research Limitations and Future Directions  

Workplace bullying has been identified as a ‘growing’ social problem, and this 

thesis’ sample was able to demonstrate, after a period of stability between 2002 and 2008 

(approximately 0-3% of all WBRI cases heard each year), a steady increase in WCC 

WBRI claims from 2009 to 2014. While there was a reduction in claim representation 

between 2014 (6% of all WCC cases) and 2014 (4% of all WCC cases), the comparatively 

low numbers of WBRI cases make this finding interesting but inconclusive, requiring 

further sociological attention and monitoring. As Bethelsen et al. (2011) found in their 

analysis of workplace bullying, most bullied workers are likely to stay employed for at 

least two years after experiencing bullying, making it difficult to rely on statistical 

representation to gauge wider patterns of workplace bullying experience. WBRI cases 

managed by the WCC were not in their infancy, and were often linked to incidents and 

issues dating back many years (Brewer & Whiteside, 2012, p. 77; Hockley, 2002, p. 36). 

Conclusions drawn from this thesis’ sample must be understood within this context, and 

with regard to the finding that many workplace issues labelled as workplace bullying may 

be representative of other distinct types of workplace behaviour, such as sexual 

harassment, discrimination, or poorly managed industrial relations issues (Squelch & 

Guthrie, 2012, p. 11; Stainback, Ratliff, & Roscigno, 2011, p. 1169). This may blur the 

boundaries of workplace bullying and complicate the experience for the individual and 

social structural responses to the issue. Workplace bullying is a growing issue, and must 

be better understood by sociologists and WC practitioners.  

The WBRI claims forming the sample were not indicative of all workplace 

bullying situations, but of NSW WBRI WC claims disputed by an insurance company. 

They also reflect the small group of claims which were not accepted and paid, resolved 

through insurance dispute processes, or managed through WCC conciliation. The 

sampled cases remained in conflict (Mayer, 2012) until their WCC determination. Their 
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analysis allowed the examination of the interactions between medical and legal 

discourses, but cannot be used to identify wider experiences of WC or workplace 

bullying. Additionally, the medical evidence analysed as part of this thesis was taken out 

of its original context by arbitrators, and it is important to highlight the power of the 

arbitrator’s role in selecting the evidence published in case reports. Thus, this thesis only 

focused on medical evidence reported in the WCC as reported by arbitrators, which may 

be misinterpreted, misunderstood, or in other ways removed from relevant contextual 

information.  

The interaction between medical expert and IW remains an area requiring further 

academic investigation. Nevertheless, the findings reveal key aspects of WC and WBRI 

which align with, but also at times contradict, extant sociological and other academic 

literature. Future sociological research is required which analyses how workplace 

behaviour is characterised and defined as ‘workplace bullying’, examines individuals’ 

wider experience within the WC system, and further examines the relationship between 

medical and legal ‘knowledge’ within the WC system. Additionally, the value of the 

Section 11a ‘defence’ for employers must be examined, an offshoot of the caveat in most 

official definitions of workplace bullying that no compensation follows from an injury 

caused by ‘reasonable management action’. The defence’s failure across all sampled 

cases was an unexpected finding which requires future sociological attention.  

Sociological research focused on WC process in Australia has consistently 

highlighted the negative experience of WC for individual IWs caused by hostile WC case 

managers and system representatives (Calvey & Jansz, 2005; Parrish & Schofield, 2005; 

Sager & James, 2005). Given the focus on official documented WCC cases, this thesis 

was unable to identify arbitrators’ motivations for this overt advocacy, although it may 

be plausible that the arbitrators’ focus on supporting IWs is a direct result of the 
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knowledge that WC is potentially stressful and damaging for IWs. It remains a topic 

worthy of future sociological analysis. 
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Chapter 7 Conclusions 

Workplace bullying is recognised as a serious social problem in Australia and 

internationally (WHO, 2010). Workplace bullying has been identified as extremely 

costly, both in financial (SafeWork Australia, 2015) and social (Sager & James, 2005) 

terms, and these costs effect individuals, organisations, and communities. The concept of 

workplace bullying developed from a growing recognition of the impact of stress and 

psychological injury at work, to become a leading ‘cause’ of workplace injury, warranting 

its own specific attention in official WC system statistics (SafeWork Australia, 2015). 

Despite this recognition and awareness, workplace bullying has enjoyed comparatively 

limited sociological, and other academic, investigative attention, leading to inconsistency 

and ambiguity in academic definitions and practical operationalisation of ‘workplace 

bullying’.  

This thesis contributed to the sociological examination of the ‘problem’ of 

workplace bullying (Scrabstein & Leventhal, 2010), by investigating ways workplace 

bullying was managed in the WCC, the highest internal review mechanism of the NSW 

WC system, between its inception, in 2002, and 2015. Through a FQCA augmented by 

descriptive frequencies, this thesis examined the ways bullying was alleged, how 

workplace bullying was defined, how WCC disputes relating to WBRI WC claims were 

resolved, and how medicine and law combined in the WCC to create a discourse of 

legitimate WBRI. This thesis adopted a FQCA to examine this discourse, analysing how 

arbitrators discursively managed their statutory role by balancing medical and other 

evidence with competing expert knowledges, to determine the result of disputed WBRI 

claims. This discourse shaped the experience of WBRI for WCC participants, and 

provided a site of sociological insight into WBRIs and the negative experiences for IWs 

navigating WC, as identified in extant academic literature (Calvey & Jansz, 2005; Cassidy 

et al., 2012). This approach was a conscious departure from previous academic 
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investigations of WBRI (Herschcovis, 2011, p. 500), examining the systemic context of 

WBRI in the WCC rather than the negative individual experiences of WC, which have 

been the focus of almost all previous academic attention on the topic (Sager & James, 

2005). The thesis’ key findings are reported under the following topical sub-headings.  

Defining Workplace Bullying 

The term ‘workplace bullying’ was found to be practically implemented by WCC 

arbitrators as an indication of repetitive behaviour where a worker or manager had 

misused their workplace power or authority. ‘Repetition’ was the only essential element 

in the official WorkCover (2015a) definition, which was consistently identified in cases. 

This supported prior sociological research that repetition of negative behaviour, even the 

most minor behaviour, may lead to psychological injury (Vie, Glaso, & Einarsen, 2011, 

p. 38). Arbitrators referred to ‘unreasonable behaviour’ and ‘targeting’, highlighting 

workplace power relations between workers and their managers or supervisors. This led 

to the conclusion that instances of workplace bullying were experienced hierarchically, 

perpetrated by supervisors, managers, or co-workers with workplace authority. This 

reflected sociological and other academic research, which has focused on the improper 

use of management authority as a leading cause of workplace bulling (Lopez et al., 2009, 

p. 21), management acceptance or approval of individual mistreatment in the workplace 

(Catanzariti & Egan, 2015, p. 82), and organisational tolerance of systematic aggression 

and workplace hostility (Alexander et al., 2012; Johnson, 2015).  

In examining the cases where arbitrators confirmed the presence of bullying, this 

thesis concluded that the misuse of workplace power, most prominently through 

management action or tolerance of others’ bullying actions, was an integral element of 

the definition of workplace bullying. A clear definition of workplace bullying emerged, 

involving repeated management behaviour which was perceived as unreasonable by the 
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worker. This thesis contends these definitional elements should be highlighted in the 

official WorkCover definition of workplace bullying, and used to support employers and 

workers to navigate the complex experience of workplace grievance management. 

Workplace Bullying as an Individualised Problem 

Workplace bullying was found to be ‘blamed’ on the IW through the discursive 

application of the legal concept of vulnerability. In its current mode, the official NSW 

WC definition of workplace bullying, involving risk to health and safety, unreasonable 

behaviour, repetition, and targeted behaviour, was found to be largely overlooked by 

WCC arbitrators, and IWs, when they articulated injury causation. This reflected 

sociological research which has highlighted these ambiguous concepts as problematic, 

fragmenting academic approaches to the topic of workplace bullying (Hershcovis, 2011), 

and contributing to the individualisation of the problem. As a result, workplace bullying 

has been blamed, whether overtly (Earnshaw & Cooper, 1991) or implicitly (Catanzariti 

& Egan, 2015), on the IW, often through the fragility of their subjectively negative 

perception of workplace events (Chemler, 2007). This thesis concludes the ‘official’ 

definition should be expanded to focus on repetition and workplace power, continuing to 

acknowledge the vulnerability of the IW, but simultaneously highlighting the 

responsibility of managers and supervisors to avoid bullying or the tolerance of workplace 

bullying under their supervision, and to recognise the potential impact of minor behaviour 

when repeated over a period of time. This redefinition is necessary to remove much of 

the stigma (Storey, 2009) which may follow workplace bullying, and WC in general, to 

locate fault and blame in the negative workplace action rather than within the individual’s 

psychological character. 
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Blaming the ‘Vulnerable Victim’ 

The statutory context of the WCC and arbitrators’ roles created a legal framework 

whereby the arbitrator was not required to determine fault or blame for an injury. 

However, arbitrators discursively made such an assessment, if only implicitly, by 

referencing the Chemler case, where the legal principle of worker vulnerability in relation 

to WC and workplace bullying, was established in the NSW Supreme Court. This 

conclusion was identified through the application of Foucault’s (2004) concepts of power, 

knowledge, and governmentality, which supported the identification of how arbitrators 

relied upon legal precedent to assess the legitimacy of an IW’s alleged experience of 

injury. Surprisingly, given the context of no-fault compensation, this reflected early 

academic responses to psychological injury claims, which problematise the injured 

worker (Barth, 1990; Earnshaw & Cooper, 1991). Through problematising the individual 

as psychologically vulnerable, any blame due to the employer was inevitably diluted, and 

even the most severely treated IW was presumed to possess an ‘eggshell psyche’ 

(Chemler, 2007). This was further highlighted by the lack of a successful ‘Section 11a 

defence’ in sampled cases, a defence that workplace bullying cannot be caused by 

‘reasonable management action’ (Workers Compensation Act, 1987).  

The result was that IWs were implicitly confirmed, by WCC arbitrators, to be 

vulnerable individuals requiring legal protection against powerful employers, with the 

cause of workplace bullying thus irrelevant, and the individual psychiatric propensity to 

injury of the IW paramount. The thesis thus contended the WCC must realign its approach 

to this very serious social issue, as the conspicuous and blanket labelling of IWs may be 

contributing the secondary injury noted in workplace bullying-focused academia (Calvey 

& Jansz, 2005), and may also create significant difficulties for employers attempting to 

manage workers and workplace issues. The concept of the ‘eggshell psyche’ must be 

reviewed, and its potential consequences understood and managed. 
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The Exclusion of Medical Expertise in WCC Cases 

The general practitioner was prioritised as the most important medical expert 

featuring in WBRI claims, with the opinions of other experts, such as qualified 

psychologists and psychiatrists, limited to a supporting role. Through the Foucauldian 

(1969) analysis of the arbitrator’s use of phrases and words to introduce and describe 

medical expertise, evidence of general practitioners was found to be prioritised. This 

prioritisation was justified due to the general practitioner’s proximity to the injured 

worker, often having long-established relationships with the IW predating the alleged 

injury (Storey, 2009), and typically (as medical gatekeepers) having seen the IW very 

soon after the injury. General practitioners were therefore able to offer evidence which 

was considered more ‘relevant’ and legally ‘contemporaneous’ than other experts. Given 

most WCC cases were found to involve the participation of at least 4 medical experts, 

although this was not a direct focus of the research, the financial burden, time, and stress 

involved in an IW seeing so many experts could not be underestimated. That these experts 

were not instrumental, or even superficially relevant in the final determination of WCC 

cases, cast a grim assessment over their value to the WC system. This thesis highlighted 

this finding as an area for future sociological examination, particularly when the costs of 

WC are touted as a key element of the ‘problem’, and the experience of seeing multiple 

doctors and consultants has been cited as a key ingredient in secondary injury caused by 

WC processes (Calvey & Jansz, 2005). The WC system should re-evaluate the import of 

the medial expert in relation to the cost of engaging specialist medical practitioners during 

the WC process, and the apparent reliance placed upon general practitioners, to 

potentially overcome the complexity of the medical experience of WC and provide a 

pragmatic solution to the potential risk of secondary workplace injury. 
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Excluding Employers from the WCC Process 

Employers were found to be largely absent from the WCC process. According to 

legislation, the arbitrator’s statutory function was to bring a disputed WC claim to a 

conciliated and fair conclusion (Workplace Injury Management and Workers 

Compensation Act, 1998). In all but 13% of cases, the arbitrator decided in favour of the 

worker, and while this statistic alone was insignificant, given the no-fault nature of WC 

and its asserted social function in supporting injured workers after a work injury (Guthrie, 

2007), the circumstances where workers were not successful in their claims was 

particularly noteworthy. No ‘defence’ argued by an employer was successful. Workers 

‘lost’ their cases because they had already received compensation, were not deemed 

workers, or had not discharged the requisite proof of psychiatric injury to trigger 

entitlement to compensation. Additionally, arbitrators were found to move beyond their 

role in conciliation, to ‘side’ with IWs, even in circumstances when arbitrators noted the 

clear evidence in contradiction of the IW’s claims. When employers were mentioned, it 

was mostly in a negative context, with the arbitrator commenting on what an employer 

‘should’ have done to prepare a successful defence, or to treat the IW more appropriately.  

The result was a clear discursive frame which limited the involvement of the 

employer, relegating them to a ‘non-party’ to the disputed claim, and fragmenting the 

statutory obligation of the WCC to achieve a fair outcome for all involved. In 

consequence, the thesis strongly recommends the revision of WCC process to require the 

participation and involvement of employers, and further academic examination of the 

unexpected finding that employers’ ‘defences’ were not effective. This focus was not 

included in the primary aims of the thesis, but is one worthy of future sociological 

analysis, given the primacy of ‘defences’ based on reasonable management action in WC 

and industrial legislation in Australia (Mayhew, 2004) relating to psychological injury 

and workplace bullying.  
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Theoretical Implications, Future Research, and Practical Outcomes  

This thesis concluded that workplace bulling, in the context of WC, has come to 

signify individualised worker psychiatric vulnerability, and not the negative behaviour 

sociological, legal scholarship, other academic, and WC systemic sources have attempted 

to identify and deter (Brewer & Whiteside, 2012; Djurkovic, McCormack, & Casimir, 

2005; Malinauskiene & Einarsen, 2014; Nielsen & Einarsen, 2013; Reknes et al., 2014). 

While IWs were almost universally ‘successful’ in achieving compensation, this came at 

the more general discursive expense for IWs experiencing workplace bullying, with IWs 

confirmed as inherently vulnerable, diminishing any assessment of employer fault, and 

potentially proscribing an experience of WBRI for future claimants which may inhibit 

psychiatric recovery and workplace harmony.  

Sociologically, this thesis demonstrated the value of applying a Foucauldian 

theoretical and methodological approach to the topic of workplace bullying, and the 

sociology of law in general. Power and knowledge were found to combine, through the 

interaction of decision makers and experts, to create discursive parameters of individual 

and group behaviour. The result, as demonstrated in this thesis, was that the social system 

of WC exercised a governmental (Foucault, 1991a) power whereby official 

interpretations and definitions shaped the experience for all individuals involved, and IWs 

in particular. Through analysing the manifestation of this governmental power, patterns 

and experiences emerged which may provide the source of wider WC system revision for 

the benefit of workers, employers, and the broader community.  

The WCC is the final dispute stage of the NSW WC system, and sampled WCC 

cases were therefore indicative of situations which had not been resolved through several 

stages of mediation and conciliation. Sampled cases were therefore read and analysed in 

this context, removed from other experiences of WC, including the many WC cases for 
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WBRI where compensation was simply paid without dispute or challenge. The thesis’ 

findings must be approached with this limitation acknowledged. However, as Foucault 

(1976) confirmed, the analysis of official text was necessary to uncover the systemic 

interactions of knowledge and power, which create social experiences, and shape 

individual identity. Thus, the decisions made in WCC cases affected not only the IWs 

alleging injury, but contributed to the establishment of a discourse of legitimate injury 

which, whether formally or informally, filtered, and will continue to filter, to other aspects 

of the WC system. Future research should build on this thesis findings, applying them to 

individual experiences of WBRI, both from employer and IW perspectives, to better 

understand the ‘problem’ of workplace bullying.  

Sociology is well placed to uncover ways of preventing and managing workplace 

bullying, and guiding the development of the NSW WC system, and other Australian and 

international WC systems, to better support workers who allege injury from the 

experience of workplace bullying, an experience which has been consistently identified 

as a growing and serious social health problem.  
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Appendices 

Appendix 1 

Table 7 

Examples of bullying behaviour identified by WC system and associated sources. 

Behaviour type Source 

 
Physical or verbal abuse 

 
AHRC (2015) 

Intimidation AHRC (2015) 

Psychological harassment AHRC (2015) 

Abusive language SafeWork Australia (2013), Comcare 
(2009) 

Insulting language SafeWork Australia (2013), Comcare 
(2009) 

Offensive language WorkCover NSW (2015), SafeWork 
Australia (2013), Comcare (2009), AHRC 
(2015) 

Abusive comments  SafeWork Australia (2013) 

Insulting comments SafeWork Australia (2013) 

Offensive comments SafeWork Australia (2013) 

Unjustified Criticism WorkCover NSW (2015), SafeWork 
Australia (2013) 

Unwarranted criticisms Comcare (2009) 

Unwarranted insults Comcare (2009) 

Unjustified complaints SafeWork Australia (2013) 

Inappropriate comments about a 
person’s appearance, lifestyle or 
their family 

Comcare (2009) 
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Pressuring someone to behave 
inappropriately 

Fair Work Ombudsman (2015) 

Behaviour or language that 
frightens, humiliates, belittles, or 
degrades, including criticism that is 
delivered with yelling and 
screaming 

Comcare (2009) 

Aggressive behaviour Fair Work Ombudsman (2015) 

Yelling, screaming AHRC (2015) 

Teasing or regularly making 
someone the brunt of pranks or 
practical jokes 

Comcare (2009), Fair Work Ombudsman 
(2015) 

Displaying offensive material Comcare (2009) 

Harmful or offensive initiation 
practices 

Comcare (2009) 

Physical assault or threats Comcare (2009) 

Deliberately excluding someone 
from workplace activities 

WorkCover NSW (2015), SafeWork 
Australia (2013) 

Influencing others to exclude or 
isolate the targeted person or group 

Comcare (2009) 

Excluding, marginalising, ignoring 
or isolating a person 

Comcare (2009), Fair Work Ombudsman 
(2015) 

Excluding or isolating employees AHRC (2015) 

Withholding information that is 
needed for work 

WorkCover NSW (2015) 

Withholding information that is 
vital for effective work performance 

SafeWork Australia (2013) 

Interfering with a person’s personal 
effects or work equipment 

Comcare (2009) 

Setting unreasonable timelines  SafeWork Australia (2013), Comcare 
(2009) 

Setting timelines that are difficult to 
achieve or constantly changing 
deadlines 

Comcare (2009) 
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Constantly changing deadlines Comcare (2009) 

Unreasonably overloading a person 
with work 

Comcare (2009) 

Giving employees impossible jobs AHRC (2015) 

Unreasonable work demands Fair Work Ombudsman (2015) 

Setting tasks that are unreasonably 
below or beyond a person’s skill 
level 

SafeWork Australia (2013) 

Setting tasks beyond a person’s skill 
level, setting meaningless tasks, or 
unfairly assigning unpleasant tasks 

Comcare (2009) 

Assigning meaningless tasks 
unrelated to the job 

AHRC (2015) 

Denying access to information, 
supervision, consultation or 
resources to the detriment of the 
worker 

SafeWork Australia (2013) 

Deliberately denying access to 
information, consultation or 
resources 

Comcare (2009) 

Deliberately withholding 
information or resources 

Comcare (2009) 

Undermining work performance by 
deliberately withholding 
information vital for effective work 
performance 

AHRC (2015) 

Spreading misinformation  SafeWork Australia (2013), Comcare 
(2009) 

Spreading malicious rumours SafeWork Australia (2013), Comcare 
(2009) 

Changing work arrangements such 
as rosters and leave to deliberately 
inconvenience a particular worker 
or workers 

SafeWork Australia (2013) 
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Unfair treatment relating to work 
rosters or accessing entitlements 
such as leave or training 

Comcare (2009) 

Deliberately changed work rosters 
to inconvenience particular 
employees 

AHRC (2015) 
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Appendix 2 

Table 8 

Sample WCC Case List 

Note: Cases are referred to by their official reference, and may not reflect their year of 
publication (instead reflecting the year of determination, of year of ‘hearing’. For analysis 
above, cases were sorted into year by their year of publication, and thus year 
representation here may not reflect the year representation reported in the Methods and 
Findings chapters.  

Case Number WCC Reference 

Case 1 
 
WCC4357-2002 

Case 2 WCC13695-2005 

Case 3 WCC7365-2006 

Case 4 WCC8051-2004 

Case 5 WCC3499-2008 

Case 6 003762-08 

Case 7 WCC 4477-08 

Case 8 WCC7409-2008 

Case 9 7662-08 

Case 10 001979/2009 

Case 11 001989/09 

Case 12 2030-09 

Case 13 WCC 2741 – 2009 

Case 14 003588/09 

Case 15 004046/09 

Case 16 WCC 5892 of 2009 

Case 17 006479/09 
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Case 18 6539-2008 

Case 19 7447 - 09 

Case 20 8734-08 

Case 21 8797/08 

Case 22 8835/08 

Case 23 7915-09 

Case 24 6270/10 

Case 25 005322/10 

Case 26 WCC 3511/2010 

Case 27 004188/10 

Case 28 004191/10 

Case 29 003160/10 

Case 30 000601/10 

Case 31 WCC2840/10 

Case 32 004912/10 

Case 33 002502/10 

Case 34 002029/10 

Case 35 WCC 010204 of 2009 

Case 36 9874/09 

Case 37 WCC 7912 of 2009 

Case 38 166-11 

Case 39 1380/2011 

Case 40 2326-2011 

Case 41 2339/2011 

Case 42 005361/10 
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Case 43 WCC006066/10 

Case 44 007436/10 

Case 45 007563/10 

Case 46 WCC007785 /10 

Case 47 007823/10 

Case 48 8273/2010 

Case 49 008758/10 

Case 50 010016/10 

Case 51 WCC010211/2010 

Case 52 [2012] NSWWCC 236 

Case 53 [2012] NSWWCC 2 

Case 54 [2012] NSWWCC 211 

Case 55 [2012] NSWWCC 155 

Case 56 [2012] NSWWCC 244 

Case 57 [2012] NSWWCC 354 

Case 58 [2012] NSWWCC 28 

Case 59 [2012] NSWWCC 36 

Case 60 [2012] NSWWCC 33 

Case 61 [2012] NSWWCC 26 

Case 62 [2012] NSWWCC 171 

Case 63 [2012] NSWWCC 363 

Case 64 [2012] NSWWCC 304 

Case 65 10026-09 

Case 66 [2013] NSWWCC348 

Case 67 [2013] NSWWCC 316 
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Case 68 [2013] NSWWCC 388 

Case 69 [2013] NSWWCC 226 

Case 70 [2013] NSWWCC 245 

Case 71 [2013] NSWWCC 140 

Case 72 [2013] NSWWCC 300 

Case 73 [2013] NSWWCC 221 

Case 74 [2013] NSWWCC 211 

Case 75 [2013] NSWWCC 317 

Case 76 [2013] NSWWCC 236 

Case 77 [2013] NSWWCC 407 

Case 78 [2013] NSWWCC 132 

Case 79 [2013] NSWWCC 161 

Case 80 [2013] NSWWCC 128 

Case 81 [2013] NSWWCC 56 

Case 82 [2013] NSWWCC 129 

Case 83 [2013] NSWWCC 324 

Case 84 [2013] NSWWCC 113 

Case 85 [2013] NSWWCC 214 

Case 86 [2013] NSWWCC 69 

Case 87 [2013] NSWWCC 194 

Case 88 [2013] NSWWCC 10 

Case 89 [2013] NSWWCC 8 

Case 90 002367/12 

Case 91 [2013] NSWWCC 19 

Case 92 [2014] NSWWCC 210 
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Case 93 [2014] NSWWCC 165 

Case 94 [2014] NSWWCC 210 

Case 95 [2014] NSWWCC 88 

Case 96 [2014] NSWWCC 250 

Case 97 [2014] NSWWCC 63 

Case 98 [2014] NSWWCC 245 

Case 99 [2014] NSWWCC 204 

Case 100 [2014] NSWWCC 63 

Case 101 [2014] NSWWCC 195 

Case 102 [2014] NSWWCC 110 

Case 103 [2014] NSWWCC 468 

Case 104 [2014] NSWWCC 464 

Case 105 [2014] NSWWCC 454 

Case 106 [2014] NSWWCC 446 

Case 107 [2014] NSWWCC 436 

Case 108 [2014] NSWWCC 432 

Case 109 [2014] NSWWCC 428 

Case 110 [2014] NSWWCC 414 

Case 111 [2014] NSWWCC 402 

Case 112 [2014] NSWWCC 387 

Case 113 [2014] NSWWCC 341 

Case 114 [2014] NSWWCC 339 

Case 115 [2014] NSWWCC 328 

Case 116 [2014] NSWWCC 318 

Case 117 [2014] NSWWCC 314 
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Case 118 [2014] NSWWCC 262 

Case 119 [2014] NSWWCC 214 

Case 120 [2014] NSWWCC 194 

Case 121 [2014] NSWWCC 479 

Case 122 [2015] NSWWCC 98 

Case 123 [2015] NSWWCC 201 

Case 124 [2015] NSWWCC 209 

Case 125 [2015] NSWWCC 162 

Case 126 [2015] NSWWCC 88 

Case 127 [2015] NSWWCC 264 

Case 128 [2015] NSWWCC 326 

Case 129 [2015] NSWWCC 291 

Case 130 [2015] NSWWCC 321 

Case 131 [2015] NSWWCC 315 
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