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Australian corporate CEOs are less
powerful than they once were

Amanda Carrigan*

Cultural and customary differences worldwide influence whether
corporations have a Chief Executive Officer (CEO) who is also a director and
whether this director may be the chairman of the board of directors. In
Australia and most other Commonwealth countries, including the United
Kingdom it is usual for the positions to be held by different individuals, in
accordance with the report of the Committee on the Financial Aspects of
Corporate Government conducted by the Parliament of the United Kingdom
in 1992.1 This is different from the model in the United States of America in
which the CEO also holds the position of chairman giving one person power
to determine the direction of the corporation.2

In Australia, the separation of the CEO from the board may have implications
for the power that CEOs have in corporations. Excluding the position from
the board provides a tangible diminution of power. It is less clear, however,
whether the power of the CEO is also diminished where the CEO and chair
are separate. A further question arising from separating the CEO and the
chair is whether the power of the CEO in Australia is further diminished
because the CEO then has a higher duty of care than a non-executive
director under current Australian Law, as an officer of the corporation.3
Additionally there is evidence in Australian case law that corporate CEOs are
becoming less powerful with the rise of the Chief Financial Officer (CFO).4

1 Introduction

In the wake of large scale corporate failures, such as the HIH Group in
Australia and Enron in America, the functions of the senior management
below the board of directors (board) has come under closer scrutiny in recent
years.5 The role of the CEO as the most senior manager is to organise and run
the day-to-day business of the corporation while the role of the board is to
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2 J W Lorsch and A Zelleke, ‘Should the CEO be the Chairman?’, MIT SMR, Winter (2005)
at <http://sloanreview.mit.edu/article/should-the-ceo-be-the-chairman/> (accessed 29 April
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BC201106546.

4 G Houchell, ‘The CFO’s potential to shine in uncertain times — Ambition CFO market
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ASIC v Macdonald (No 11) (2009) 256 ALR 199; 230 FLR 1; [2009] NSWSC 287;
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direct the corporation, to supervise and to strategise for the best interests of the
company as a whole.6 Corporate management in Australia has not been held
to this standard in relation to the reality of functions and organisational
processes however, individuals employed at the level of management are
subject to the provisions of the Corporations Act (CA) relating to
decision-making.7 Australia has witnessed modifications in the legislation
governing corporations specifically directed at the management of
corporations. These changes were based on the developing law relating to the
fiduciary duties of management to the corporate organisation8 and the earlier
meaning given to the definition of ‘executive officer’.9

2 The role of the CEO

The corporate CEO is the most senior of management officers of their
particular corporation. In this leading role, the CEO is often the public face of
that corporation and can be seen as responsible for a company’s success and
reputation. Moreover, the CEO acts as the direct link between the management
and daily functions of the corporate enterprise and the board of directors
(where decisions are made about the corporation representative of the interests
of the shareholders of that entity). While each corporation is different and
there is little law clarifying the powers of a CEO (or managing director),10 the
fundamental role of the CEO is to manage.11 The CEO must consider
economic realities, stakeholders, bring relevant matters to the attention of the
board (usually at board meetings)12 and lead the management team. The
reliance of the directors on the information about how business is being
conducted requires the CEO to be delegated many duties. The legal aspects of
delegation will be discussed in the following section, however, the fact the
board cannot manage the day-to-day operations of a large corporation and
requires this function to be delegated to management is part of corporate life.13

The CEO’s role is more intricate with more complex (and usually larger)
corporations; nevertheless, three aspects of the role remain constant.14 First,
the CEO must make decisions as to how to commit company resources on
behalf of the enterprises’ objectives.15 Second, the CEO’s role requires skills

Monitoring of the CEO’ (1998) 88 American Economic Review 96, in Governance directors

and Boards, M Ezzamel (Ed), Edward Elgar Publishing, Cheltenham, UK, 2005, pp 52–73
at p 461.

6 Corporations Act 2001 (Cth) s 181(1); Greenhalgh v Arderne Cinemas Ltd [1951] Ch 286;
[1950] 2 All ER 1120; Bell Group Ltd (in liq) v Westpac Banking Corp (No 9) (2008) 39
WAR 1; 225 FLR 1; [2008] WASC 239; BC200809492.

7 Corporations Act 2001 (Cth) (CA).
8 Commonwealth Bank of Australia v Friedrich (1991) 5 ACSR 115; 9 ACLC 946;

BC9100656.
9 Commissioner for Corporate Affairs (Vic) v Bracht (1989) 14 ACLR 728.

10 Smith v Butler [2012] EXCA Civ 314.
11 Which can be divided along the dimensions of extension, comprehensiveness and intensity

in: M Kahan and E Rock, ‘Embattled CEOs’ (2009–2010) 88 TLR 987.
12 M Useem and A Zelleke, ‘Oversight and Delegation in Corporate Governance: Deciding

What the Board Should Decide’ (2006) 14 CG 2 at 8.
13 AWA Ltd v Daniels (t/as Deloitte Haskins & Sells) (1992) 7 ACSR 463; BC9201885.
14 Kahan and Rock, above n 11, at 992.
15 Useem and Zelleke, above n 12, at 4.
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in organisational leadership. Third, the CEO must be able to communicate
with the board which traditionally requires cooperation with the chairman in
relation to the matters brought to the attention of the board.16

The power a CEO holds is relative to the size and type of business the
corporation undertakes. Power in the context of this article reflects the
capacity of the CEO to ‘bring about the outcomes they desire’.17 The power
a CEO holds is based in legislation and the corporation’s constitution18 but is
also determined by individual abilities and personal influence. In discussing
the power of the CEO within the corporation, the power of the board and
individual directors will also be considered in Section 4. Section 4 also
considers the situation where one person holds the position of CEO and of
chairman as has been common practice in American corporations. Control is
centred in one person. Australia maintains a separate CEO and chairman
model.19

3 The CEO, regulation and legal duties

The CEO owes fiduciary duties to the corporation to act in the best interest of
the corporation as a whole20 and with care, skill and diligence21 which are
supplemented by statutory duties contained in the Corporations Act 2001
(Cth) (CA). The CEO is subject to the provisions of the CA as they apply to
‘an Officer of the corporation’ defined in CA ss 9 and 179(2). The provisions
of the CA relate to the CEO’s duty of care, skill and diligence as well as their
duty to avoid conflict of interest, to act for a proper purpose in their conduct
generally, and to act in the best interests of the corporation as a whole.22

Where there is a breach of the CA, and the Australian Securities and
Investment Commission (ASIC) have taken action, the Australian courts have
provided guidance on modern expectations. The corporate governance
provisions within the CA relating to financial reporting aspects and delegation
apply directly to the CEO, the CFO as well as to the board.23 Further, in the
event of trading while insolvent the CEO will be subject to the provisions of
the CA relating to personal liability.24 These provisions apply with common
law duties and ‘include whatever responsibilities the officer concerned had
within the corporation, regardless of how or why those responsibilities came

16 AWA Ltd v Daniels (t/as Deloitte Haskins & Sells) (1992) 7 ACSR 463; BC9201885.
17 J A Pearce II and H A Zahra, ‘The Relative Power of CEOs and Boards of Directors:

Associations with Corporate Performance’ (1991) 12 SMJ 135 at 135.
18 CA.
19 E Schwarten, The Australian <http://www.theaustralian.com.au/business/latest/djs-

chairman-directors-to-step-down/story-e6frg90f-1226823261971> (accessed 12 June 2014).
20 Hospital Products Ltd v United States Surgical Corp (1984) 156 CLR 41; 55 ALR 417; 58

ALJR 587; BC8400480; Greenhalgh v Arderne Cinemas Ltd [1951] Ch 286; [1950] 2 All
ER 1120.

21 Daniels v Anderson (1995) 37 NSWLR 438; 118 FLR 248; 16 ACSR 607; BC9504558.
22 CA, sets out duties at ss 180, 181, 182 and 183; together with common law fiduciary duties.
23 M McLennan and J Morgan, ‘Demanding Duties: Approving Financial Statements After

Centro’ (2011) 49(9) LSJ 57; See CA ss 344, 180, 189; Australian Accounting Standards
Board (AASB) 101 (and related ss 601FD) 1317, 1318.

24 CA ss 588G, 1043A, 180, 181.

214 (2014) 29 Australian Journal of Corporate Law



JOBNAME: No Job Name PAGE: 109 SESS: 3 OUTPUT: Wed Jul 9 10:01:10 2014
/journals/journal/ajcl/vol29pt2/part_2

to be imposed on that officer’.25 In carrying out his or her job a CEO can look
to codes of conduct and guidelines presented at differing levels of compulsion,
such as the Australian Stock Exchange (ASX) Guidelines26 which affect listed
corporations, Australian Standards Organisation guides,27 the Australian
Institute of Company Directors (AICD)28 and the Corporations and Markets
Advisory Committee (CAMAC) reports.29 There is also international material
produced by the Organisation for Economic Co-operation and Development
(OECD) and the International Organisation of Securities Commission
(IOSCO) where appropriate.30

Beyond the legislation and the general law the CEO sits within the
theoretical corporate paradigm as management. Various theories regarding
motivation and effectiveness relate to the issues of remuneration, the
nomination of independent directors for positions on the board and the
importance of individual leadership style influencing decisions of the board.31

Contemporary governance also recognises regulation goes beyond a
‘command and control’ approach and embraces what has been termed ‘soft
law’.32 A form of corporate regulation is the impact bad press can have on
corporate share prices. The deaths caused by the collapse of a building in a
foreign country where a manufacturing corporation outsources production can
affect the financial standing of that corporation. While there is no breach of
Australian law there is an impact on reputation because of the relationship and
the acceptance of potential catastrophe.33

Below board level the CEO is granted the power to lead a corporation, to
manage and bring organisational change as necessary and to report to the
board as necessary on the day-to-day running of the corporation. The statutory
duties require the CEO to take all reasonable steps and give sufficient attention
to issues relating to all aspects of the corporation’s business which thus
requires he or she ‘to raise or make enquiry or adequate enquiry with

25 Shafron v ASIC (2012) 247 CLR 465; 88 ACSR 126; [2012] HCA 18; BC201202608 at [18]
in P Redmond, Corporations and Financial Markets Law, 6th ed, Lawbook Co, 2013.

26 In particular Recommendation 2.3, that the CEO should not go on to become chair of the
same company and does not qualify as ‘independent’ until 3 years from ceasing employment
in ASX Corporate Governance Council, Corporate Governance Principles and

Recommendations with 2010 Amendments 2nd ed, ASX, 2007.
27 Standards Australia, AS 8000–2003: Corporate governance — Good governance principles,

Standards Australia, Homebush, 2003.
28 AICD Guideline 2003, at <http://www.companydirectors.com.au/Director-Resource-

Centre/Publications/Company-Director-magazine/2000-to-2009-back-editions/2003/
November/CEO-Report-Effective-board-dynamics-a-critical-success-factor-AICD-Review>
(accessed 29 April 2014).

29 CAMAC, Corporate Duties Below Board Level Report, April 2006, Australian Government
Corporations and Markets Advisory Committee.

30 IOSCO 2003, at <http://www.iosco.org/library/pubdocs/pdf/IOSCOPD154.pdf> (accessed
29 April 2014).

31 K T Hayns and A Hillman, ‘The Effect of Board Capital and CEO Power on Strategic
Change’ (2010) 31 SMJ 1145 at 1145.

32 D Kingsford-Smith ‘Governing the Corporation: The Role of “Soft Regulation”’ (2012) 35
UNSWLJ 378.

33 S Z Al-Mahmood, C Passariello and P Rana, ‘The Global Garment Trail: From Bangladesh
to a Mall Near You’, 3 May 2013, The Wall Street Journal, News Corporation, at
<http://online.wsj.com/news/articles/SB10001424127887324766604578460
833869722240> (accessed 8 June 2014).
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management . . . committees . . . and members of the Board’.34 In recent years
Australian courts have set a higher standard for a CEO, who is a director
compared to other executive directors.35 A CEO may also be held to a higher
standard than non-executive directors in some circumstances so that a CEO
who is also the chairman would, correspondingly, attract a higher level of
responsibility.36 Power can be identified by the responsibilities given to a CEO
as well as their personal abilities, influence over others and the respect paid to
them. The resignation of David Jones CEO, Paul Zahra in November 2013
provides a clear example of the level of CEO power more common 10 to 20
years ago. Mr Zahra was urged to stay at David Jones by the company’s
largest shareholders on the basis that he ‘had done a lot of work in the last
three years . . . and should be able to finish the job’.37 Mr Zahra has continued
with David Jones in anticipation of a replacement, while the chairman, Peter
Mason and other directors will be leaving in the wake of controversial share
trading by board members.38 In response to this unusual corporate power
struggle the board of Myer, major competitor of David Jones, has re-appointed
their outgoing CEO to provide leadership clarity.39 This comes after merger
discussions between the two have been renewed.40

4 The CEO and the board of directors

As discussed in Section 2, the board delegates the day-to-day management of
corporate business to the CEO and therefore many management decisions.
The CEO meets with the board when management guidance is needed.41 The
flow of information from management to the board must be timely and the
CEO has the duty to present relevant information, but to avoid, as far as
possible, overburdening the board.42

Australian corporations have been scrutinised in the wake of high profile
corporate collapses such as HIH and extension of the definition of those who
can be identified as an officer within a corporation and potentially personally
liable for breaches of the CA, as seen in the 2012 case of Grimaldi.43 The
subsequent global financial crisis (GFC) emerging from 2007 and continuing
to affect markets around the world has brought further attention to the board

34 ASIC v Healey (No 2) (2011) 196 FCR 430 at 583; 284 ALR 734; [2011] FCA 1003;
BC201106546.

35 Above.
36 AWA Ltd v Daniels (1992) 7 ACSR 463; BC9201885.
37 S Mitchell, 7 November 2013, ‘Paul Zahra urged to stay as David Jones CEO’, at

<http://www.smh.com.au/business/retail/paul-zahra-urged-to-stay-as-david-jones-ceo-
20131107-2x26g.html> (accessed 10 June 2014).

38 E Schwarten, 11 February 2014, ‘Changes at DJ’s could mean CEO stays’, The Australian,
at <http://www.theaustralian.com.au/business/latest/djs-chairman-directors-to-step-
down/story-e6frg90f-1226823261971> (accessed 11 June 2014).

39 M Janda, ‘Myer reappoints Bernie Brookes as CEO, still keen on David Jones merger’, ABC
News online, at <http://www.abc.net.au/news/2014-02-20/myer-reappoints-bernie-brookes-
as-ceo/5271936> (accessed 11 June 2014).

40 Janda, above n 39.
41 Useem and Zelleke, above n 12.
42 McLennan and Morgan, above n 23, at 60.
43 Grimaldi v Chameleon Mining NL (No 2) (2012) 200 FCR 296; 87 ACSR 260; [2012]

FCAFC 6; BC201200621 at [64]; CAMAC, above n 29.
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as ‘sovereigns of their realm’44 and the role of the CEO in corporate
decision-making. An example of board re-assertion of control is seen in the
recent termination of the CEO and CFO of the Australian corporation
Leighton Holdings. The board took this action to appoint a CEO nominated by
the majority shareholder, Hochtief.45 Leighton’s major shareholder is the
German company Hochtief which is itself controlled by the Spanish
construction company, Grupo ACS.46 The sackings reflect the board aligning
the corporation with the international goals of the group. The replacement
CEO, who is also the CEO of Hochtief, was appointed on terms determined
by the Leighton Board, now itself including two Hochtief representative
directors.47 A further example of the diminution of CEO power can be seen
with the forced resignation of Rio Tinto CEO, Tom Abanese in 2013 following
huge corporate losses. As CEO, he had failed to convey to the board the full
truth of the difficulties in transportation logistics for operations begun by the
mining corporation in Mozambique.48

The board can be seen as having two main roles in relation to the CEO: they
act in an advisory role and oversee the work of the CEO. Some commentators
identify a third role. Directors may provide support for CEO initiatives or help
them with solving problems.49 The sacking of Groupon CEO, Andrew Mason,
in 2013 provides an example of support resulting in a diminution of CEO
power. Mason was the driving force behind the creation of the company in
2009.50 He had compliance from the board as to the direction the business
should follow and overall business model. Mason maintained a customer
focus in the emerging discount voucher market. Minimal board intervention
allowed Mason to lead the growth of the corporation in the face of growing
competition. By 2012, the board took on a more directive role as the company
share price hovered around one quarter of the listing price.51 The board and
CEO agreed together to diversify away from group deals in a bid to improve
the business model. In his open letter to the employees of Groupon, Mason
acknowledged his failure to transition the corporation to a mature business
model.52 He noted the board influenced strategy in place over the final months
of his tenure, as not being in the best interests of customers.53

There are three main organisational areas that affect the power of the CEO.

44 Useem and Zelleke, above n 13, at 85.
45 E Redman, 13 March 2014, ‘Leighton CEO, CFO terminated’, The Australian, News

Corporation, Australia: <http://www.theaustralian.com.au/ business/latest/leighton-ceo-cfo-
terminated/story-e6frg90f-1226853346417> (accessed 8 June 2014).

46 Above n 45.
47 Redman, above n 45.
48 G Dyer and B Keane, ‘He’s not Moses, he’s just a miner: Albanese departure shifts debate’,

22 January 2013, at <http://www.crikey.com.au /2013/01/22/hes-not-moses-hes-just-a-
miner-albanese-departure-shifts-debate/?wpmp_swit cher=mobile> (accessed 11 June
2014).

49 K Sharer, ‘The Working Relationship Between a CEO and His Directors’ in How to Run a

Company: Lessons from Top Leaders of the CEO Academy, D Carey and M-C von Weichs
(Eds), Crown Business, New York, 2003, p 105.

50 N Bell, ‘Shock, horror: sacked CEO speaks truth’, 4 March 2013, smh.com.au, at
<http://www.smh.com.au/action/printArticle?id=4080287> (accessed 12 June 2014).

51 Bell, above n 50, at 2.
52 Ibid, at 2.
53 Ibid, at 2.
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First, the CEO’s power is affected because the board directors are nominated
and voted in to represent the owners, who may be disparate shareholders
(whether institutional or individual). The board directors must, therefore, seek
favour with the shareholders and the increasingly important nominations
committees rather than support the CEO. Second, the relationship between the
board and the CEO which is characterised by the structure of the board (ie,
whether the CEO is the chairman or the director or whether the CEO is
independent) affects the power of the CEO. Further, the length of tenure of the
CEO has been shown to affect frequency of meetings of a board and the nature
of issues brought before the board for determination.54 Third, because of
community expectations, the comprehensiveness of the power of the CEO has
declined as the board has taken a greater role in determining corporate matters
and subsequent actions and the CEO’s role has diminished.55 The rationale for
these organisational arrangements in relation to the power of the CEO is
discussed in the remainder of this section.

The choice of nominees for directors is determined by the type of
corporation in question and the relevant skills. The Cadbury report, directed at
the financial aspects of corporate governance in the United Kingdom,
recommended that boards consider an appropriate mix of executive directors
and non-executive directors (indicating at least three non-executive directors
would be appropriate) and that the CEO appointed not hold the position of
chair.56 Compared to a CEO, a non-executive director is considered more able
to consider matters without influence from below board level bringing more
objective analysis of the issues at a strategic level although not usually
instigating substantive content of the proposals to be voted upon.57 The other
issue arising from CEO prominence is the risk of issues being moved up for
board attention which are rightfully the domain of the CEO.58 Independent
directors are also perceived as better able to monitor CEO performance59

further enhancing board power over the CEO.60

The issue of CEO and chair separation reflects two opposing approaches,
the UK approach of separation and the US approach of duality.61 The CEO
separation reflects sound corporate governance theory establishing efficient
market practice. On the other hand, studies in the United States have identified
the benefits of duality in unity of command.62 The more fundamental agency

54 H E Ryan, Jr, L Wang and R A Wiggins, III, ‘Board-of-Director Monitoring and CEO
Tenure’ 2009, at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=992857> (accessed 30
April 2014) p 3.

55 Kahan and Rock, above n 11, at 1040.
56 J Dahya, J J McConnell and N G Travlos, ‘The Cadbury Committee, Corporate Performance

and Top Management Turnover’ (2002) The Journal of Finance 461.
57 T McNulty and A Pettigrew, ‘Strategists on the Board’ (1999) 20 Organization Studies 47.
58 G Carpenter, ‘Strategic Risk Management: A Board Member’s Perspective’ (2003) 55 KGC

604 at 608.
59 Hermalin and Weisbach, above n 5.
60 Ibid.
61 Lorsch and Zelleke, above n 2.
62 M M Tonello, ‘Separation of Chair and CEO Roles’ (2011) The Harvard Law School Forum

on Corporate Governance and Financial Regulation, at
<http://blogs.law.harvard.edu/corpgov/2011/09/01/separation-of-chair-and-ceo-roles/>
(accessed 30 April 2014).
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theory identifying separation of ownership and management as fundamental to
good corporate governance favours separation of the two roles to increase the
independence of the board however separation is inadequate to ensure
effective board leadership.63 Further, as will be discussed in the following
section, duality does not increase shareholder equity or income; shareholder
equity rests with the behaviour of the CEO and the quality of communication
with the chair.

The CEO as chairman has an augmented opportunity to apply personal
power upon deliberations by the board and determine implementation of the
board’s decisions at the working level through their management position. The
dual role of the CEO leads to the possibility that the board may in fact fail to
monitor management adequately and the board’s decisions may be affected
adversely.64 A CEO may, in certain circumstances, be considered liable at the
level of director of a corporation without being appointed. A CEO may, in
certain circumstances, be considered liable at the level of director of a
corporation without being appointed.65 However, it is not possible that a CEO
would be identified as a chairman. It remains possible that many stakeholders
in a corporation may act solely out of self-interest and the theory of
contestability applied to the role of the board would lead to board legitimacy
by separation of the CEO and the chair.66

Where the CEO is also the chairman, the power decline will be less
apparent as the position of chairman brings with it the presence at
deliberations and the opportunity for self promotion. The position of chairman
automatically provides a level of power over the agenda and the manner of
discussion. By default, the CEO is always present at any board meeting and
consequently the chairman is never independent. Where the CEO is not a
member of the board there is a clear delineation between ownership and
management.67 Where a CEO is a director but not the chair, there can remain
a potential power exercised in the process of board determinations and
management accountability. The performance of the board may be affected or
perceived to be affected by shareholders, because of how they are represented,
especially where there is disagreement between the shareholders and
management.68

Regardless of whether a CEO is on the board or not, corporate governance
commentators generally acknowledge the importance of the CEO’s leadership
style and the effect of personality.69 Where the CEO displays risk adverse

63 Ibid.
64 M O’Connor identified six ways in which the independent directors may be beholden to the

CEO in, M A O’Connor, ‘The Enron Board: The Perils of Groupthink’ (2003) 71 UCLR

1233 at 1244.
65 Grimaldi v Chameleon Mining NL (2012) 200 FCR 296; 87 ACSR 260; [2012] FCAFC 6;

BC201200621 at [64].
66 S Bottomley, The Constitutional Corporation: Rethinking Corporate Governance Ashgate,

Aldershot, 2008, p 145.
67 J H Davis, F D Schoorman and L Donaldson, ‘Towards a Stewardship Theory of

Management’ in Theories of Corporate Governance: the Theoretical Foundations, T Clarke
(Ed), Routledge, Abingdon, 2004, p 118, at p 120.

68 Sharer, above n 49.
69 As seen with the CEO of Tyco International Ltd, discussed by T Frankel, ‘Corporate Boards

of Directors: Advisers or Supervisors’ (2008) 77 UCLR 501 at 514.
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characteristics there is usually longevity of tenure.70

Board determination process has become highly topical within Australian
corporations since the ASIC cases against the directors of Centro.71 The board
acts as a group in making resolutions on matters before them and each director
has an individual obligation to undertake their duties diligently and with care
and skill.72 As noted in Section 2, the CEO is the conduit between the board
and those carrying on the business of the corporation. The CEO transmits
relevant information and answers to the board. However, there has been an
increase in director engagement with the process of decision-making where
once the board directors were likely to rely on the recommendations of the
CEO without more than perfunctory questions.73 This increased engagement
has arisen in an atmosphere of heightened public scrutiny of public company
directors and CEOs created by corporate collapse due to governance failure
and other forms of corporate failure during the 1980s and 1990s.74

With boards instigating change to regaining control of more of the
decision-making of a corporation the relationship with the CEO is becoming
more important. The communication between the board and the CEO takes on
the characteristics of decentralised regulation, in the form of self-regulation,
by each corporation and within the prevailing circumstances.75 Further, in
most cases the positive interactive relationship between the chair and the
CEO, where separate, quantifiably affects a corporation’s boardroom and
organisational effectiveness,76 although is only only able to be appreciated
contextually within each corporation’s dynamic.77 In most cases, the modern
board is more vigilant about the process of information analysis and
determination and careful to avoid what has become known as groupthink and
the damage which may ensue.78 Due to examples of group dysfunction, seen
in the situations of Enron and (more close to home) HIH, the board is more
likely to take care when considering any proposed course of action and the
CEO is expected to carry out his or her duties in support of board process. This
general refocusing of board attention must be seen as diminishing the power
that the CEO has in determining the board agenda through referring
management decisions or through omissions of a material nature.79 The CEO’s

70 L A Bebchuk, K J M Cremers and U C Peyer, ‘The CEO pay slice’ (2011) 102 J FE 199 at
221; A Minguez-Vera and J F Martin-Ugedo, ‘Firm risk and the power of the Chairman and
CEO in a civil law country: evidence from Spain’ (2010) 21 TIJHRM 371 at 384.

71 ASIC v Healey (2011) 196 FCR 430; 284 ALR 734; [2011] FCA 1003; BC201106546.
72 CA ss 180–184.
73 Carey and von Weichs, above n 49, p 94.
74 Kahan and Rock, above n 11, at 987.
75 J Black, ‘Decentring Regulation: Understanding the Role of Regulation and Self-Regulation

in a “Post-Regulatory World”’ (2001) 54 CLP 103 at 103; Kingsford Smith, above n 32.
76 A P Kakabadse, N K Kakabadse and R Knyght, ‘The Chemistry Factor in the

Chairman/CEO Relationship’ (2010) 28 EMJ 285 at 293.
77 A P Kakabadse, N K Kakabadse and R Barrett, ‘Chairman and Chief Executive Officer
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78 O’Connor, above n 64, at 1258.
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power is further diminished with the rise of independent directors.80

Objectively, it would appear better corporate governance policy to keep the
CEO apart from the board which would allow the process of ‘checks and
balances’ to operate adequately within corporate governance theory81 and
allow the board authority with an appropriate level of accountability.82

5 The CEO and shareholders

Corporate ownership and management are distinctive orbits around the central
mind and will of the entity, ‘the very ego and centre of the personality of the
corporation’.83 In like manner, the methods of regulation orbit around
sovereign state law84 and the CEO has no direct power over shareholders. The
shareholders are separated from management and are identified as having
control only through identifiable forms of shareholder activitism.85

Corporate governance theory relating to shareholder returns provides a
clear understanding of the need for board discretion and limits on shareholder
intervention in the decision-making process,86 which is greater than any power
the CEO may have to influence the board formally or informally.87 The
stewardship theory of corporate governance identifies the CEO as having
certain authority to do things for the management of the entity and that
indicate the dynamic for better decisions by the board where the CEO is
monitored by the board as independent from the board.88 Review and
assessment of the CEO’s performance is more viable where the board is
steward over the management of the corporation and there is visible
compliance with Australian governance principles.89 Where there is ‘one
absolute boss . . . it’s pretty clear (in the big American corporations) . . . where
the buck stops’.90 Nevertheless, where the CEO is the chairman there is a
theoretical conflict of interest as the board must evaluate the CEO’s
performance.91

As discussed, the board sits as representative of the ownership as the
corporation and employs management as the limbs of enterprise relevant to

80 V Bradney, ‘Independent Directors, Heavenly City or Potemkin Village?’ (1985) 95 HLR

597 at 597.
81 L Donaldson and J H Davis, ‘Stewardship Theory or Agency Theory: CEO Governance and

Shareholder Returns’ (1991) 16 AJM 49.
82 S Bainbridge, ‘Director Primacy’, UCLA School of Law, Law-Econ Research Paper

No 10-06, at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1615838> (accessed
30 April 2014) p 19.

83 Lennard’s Carrying Co Ltd v Asiatic Petroleum Co Ltd [1915] AC 705 at 713.
84 Smith, above n 32.
85 J Mayanja, ‘The Proper Role of Shareholders in the Decision-Making Processes of Modern

Large Australian Public Companies’ (2009) 24 AJCL 9 at 9.
86 M M Blair, ‘In the Best Interest of the Corporation: Directors’ Duties in the Wake of the

Global Financial Crisis’ in Sage Handbook of Corporate Governance, Clarke and Branson
(Eds), Sage Publications Ltd, 2012, at <http://knowledge.sagepub.com
/view/hdbk_corpgovernance/n3.xml> (accessed 30 April 2014).

87 Smith v Butler [2012] EXCA Civ 314.
88 Ibid.
89 ASX Corporate Governance Council, above n 26.
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the business of the corporation. Corporate regulation exists in theory for the
aim of maintaining the financial market within a sovereign state. Shareholders
have rights (and obligations) as the equitable owners (of a right in the gains)
of a corporation. Applying theoretical models of management to the question
of CEO power, the drivers for behaviour differ according to whether the
agency theory or stewardship theory are applied.92 The power distance
dimension identified by Hofstede has altered over the past 10 years as
shareholder activity (which has particularly elicited improvements in
disclosure after the Corporate Law Economic Reforms program amendments
to the CA were introduced)93 together with creditor based actions, shareholder
statutory actions94 and discussions regarding executive remuneration
generally have increased.95

Authors, Kahan and Rock see the specific effect of community expectations
on CEO pay (both increasing and decreasing) as a direct loss of power
together with an increase in shareholder influence.96 Where once shareholder
primacy dictated the main role of a corporation to be maximising returns,97 the
modern corporation is compelled to engage with the wider community and is,
in effect, subject to hugely increased regulation which brings with it a louder
shareholder voice through the general meeting.98 It is now better for the
modern board to acknowledge the holistic needs of the enterprise and consider
shareholder issues presented to the board; to that end the role of management
has been refined within the parameters of current corporate governance theory
to contain opportunist managers.99 Within the ‘mediating hierarchs’ presented
by Blair and Stout, the shareholder, although deprived of exclusive property
rights, is elevated within the paradigm of board and management transactions
which reduces the informal power the CEO has at board level.100 This shift
also reflects a reduction in the formal power of the CEO within corporate
management.101

Shareholder action groups are becoming more common and, with the
influence of institutional investors and block investors, there is generally more
pressure brought to bear on the processes of corporate board determinations.
The presence of the CEO on the board exposes management directly to these

92 Davis, Schoorman and Donaldson, above n 67, p 127.
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__15_03_06_21.pdf> (accessed 30 April 2014).
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96 Ibid, at 1034.
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Business is to Increase its Profits’ in Ethical Challenges to Business as Usual, S Collins
Chobanian (Ed), Pearson Prentice Hall, Upper Saddle River, 2005, p 224.
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99 A J Meese, ‘The Team Production Theory of Corporate Law: A Critical Assessment’ (2002)

43 WMLR 1629.
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influences and effectively brings the ‘irritant’ deep within corporate
management unnecessarily, effectively piercing the veil of corporate
governance integrity.102 This adds to the argument that the CEO
(management) and the board (representative of owners) should be separated
even with, relevant to the principles of governance, the well-established
doctrine of board autonomy.103 At the level of state intervention, shareholder
activism has brought about further guidelines for remuneration of executives
and introduced more performance accountability.104

6 The CEO and the CFO

After the Enron collapse in America and Centro in Australia the role of the
CFO came to prominence. As discussed, the power of the CEO comes from
the position and from personal characteristics. The CFO is responsible for
providing the financial information each individual director ‘must be aware
of’ by law.105

As financial collapse is the most common corporate governance failure, the
CFO can be seen as a de facto manager keeping the corporation financially
stable and strategically secure.106 The power of the CEO will be impacted
upon when a CFO is assigned an elevated position. As mentioned in Section 4,
both the CEO and the CFO, in their respective positions, as officers of the
corporation, have specific duties regarding the financial reporting of the
corporation.107 The role of the CFO is that of guidance and monitoring within
the management paradigm of corporate governance.108 In the arena of
financial reporting this is seen, as mentioned above, in the delegation of the
preparation of required financial reports, including the management and
discussion analysis (MD&A) to put to the board the corporation’s
performance, to the CFO and CEO.109 Further the ASX now requires separate
‘review of operations and activities’.110 The CEO is accountable therefore to
the board, to the shareholders and broader regulatory considerations.111

Theoretically, and most usually in practice, the CFO is answerable to the
CEO.

The power of the CEO in modern corporate governance has diminished
with the shift in the dynamic between CEO and CFO toward a team-based
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approach. Often the CEO and CFO must work together in order to accomplish

management tasks, such as the example with the Fortescue Metals Group

where the CEO and CFO ‘mapped out a cut of $3000 million in operating

costs’ in order to save the corporate group.112 The two officers, Stephen Pearce

(CEO) and Nev Power (CFO), now see there is ‘no clear dividing line between

[their] responsibilities’.113 The dynamic between the CEO and CFO will
influence the risk management strategies employed by a corporation and
recent research indicates that the personal debt preferences of a CEO carries
over to the corporate debt management.114 The CFO in large public
corporations has an increased role in advising the board about financial risk,
indemnity insurance and compliance issues as well as the cost of possible
litigation and reputational issues. Australia has witnessed a significant
increase in personal director liability for corporate financial losses, as
evidenced in the Centro litigations. The CFO is now reporting directly to the
board, not just the CEO, via committees. Where the CEO and CFO do work
together as a team this can lead to a decrease in the influence a CEO has on
board deliberations.

Where once the board concentrated on policy and the executive on
operation, the increase in committees has alterd this. The board now needs to
assure itself that the finances are in order. The financial reports are becoming
too complex for the board alone to process. Each of the committees report
directly to the board and by-pass the CEO.

7 Conclusion

The power of a corporate CEO has diminished as theories of corporate
governance have advanced in the area of accountability and influence. The
diminution of CEO power is driven by increases in the areas of risk, litigation,
regulatory compliance, board members being sued, leading to more active
boards. The personal power of a CEO determines, in the circumstances, the
extent of that diminution of power; the effects on any one of a variety of
powers115 indicates a reduction in power in relation to the role of CEO has
occurred. The role of the CEO has been re-evaluated in the wake of Centro
and the GFC with the resultant delineation between the board and
management of a corporation. In short, boards are taking responsibility and
making enquiries of the CEO with impunity. Since prominent corporate
collapses and the GFC the balance of power between CEOs, boards and
shareholders has shifted toward directors and shareholders116 and more
recently to the CFO with the result the CEO power in Australia has
diminished.
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