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On Israel’s freedom
As I write this article for St Mark’s Review, Israel Folau is considering his future 
with the Wallabies. A keenly public Christian, Folau has posted to social media 
a short biblical mashup deemed by his employers to breach the sport’s inclusive-
ness code, hence imperiling his four-million-dollar contract.1

Both the biblical paraphrase and its reception are instructive. Folau 
seems to have selected from and conflated the vice-lists and theological 
sequelae of 1 Corinthians 8:9–10 (pertaining to the sexually immoral, idola-
ters, adulterers, homosexuals, thieves, the greedy, drunkards, slanderers, and 
swindlers) and Revelation 21:8–9 (referring to the cowardly, the faithless, 
murderers, the sexually immoral, sorcerers, idolators and liars). According 
to the apostle Paul, members of the first list do not inherit the kingdom of 
heaven, although the twist in St Paul’s argument is a note of rejoicing that 
the original readers had been “washed”, “sanctified” and “justified” despite 
their participation in such modes of being. For John of Patmos, the “lake of 
fire” does indeed await those in the second list.
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Folau’s paraphrase mentions the sexually immoral (“fornicators”), adul-
terers, homosexuals, thieves, drunkards, idolaters, liars, and adds “atheists”, 
with hell awaiting them all. The Folau list is weighted a tad more toward 
sexual sin than are the originals. He is a rugby player, not a theologian, yet 
on the face of it we might wonder about his purpose in this, and perhaps 
also about his elision of greed, slander, swindling, and murder. (We might 
also wonder about the bald reference to hell, as reported, although the post 
included a call to repentance and the offer of salvation. Folau later cited 
Ezekiel 33:11 to the effect that God “is a loving God and he wants people 
to turn away from what they’re living in and he’ll give them life”.2 Both the 
post in question, and Folau’s tweets indicate his interest in alerting people 
to their need to repent in the face of God’s wrath, with a leavening of refer-
ences to Christ’s life-giving, salvific power.3)

On the face of it Folau exemplifies an evangelical Christianity that 
was common in the West for several centuries and regarded only lately by 
educated Anglo-Australians as a dotty oddity. It is still common in several 
cultures, such as Folau’s native Tonga. Yet the ire it has elicited (and perhaps 
the semiotics evident in Folau’s selection of vices) elegantly highlights how 
a progressive modern Australia has coalesced around, and aggressively 
protects, a common object of shared value: the perceived right for everyone 
to be respected and honoured in their sexual identity, and in their consent-
ing adult sexual practice.

Neither polemic nor approval is intended in this way of phrasing it. 
The notion of a “right”, an “identity,” and this lauding of sexuality could be 
examined from every angle, but the fact remains that at a profoundly visceral 
level, matters to do with sexual expression and narrated self-identity have 
become ascendant in our polity. These matters are vigorously fought for and 
defended, with little or no quarter given in public space to those who take a 
more traditional view. Here we see a common point of strong affection, or, 
to borrow from theological discourse, a “common object of love”.4

All cultures have them. They change from place to place and from time 
to time, for better and for worse (depending, obviously, on one’s point of 
view). While it would be congenial to frame this edition of St Mark’s Review 
as an elevated examination of the general concept of religious freedom 
and its practice in Australia, it was occasioned by this common object of 
love. To be sure, this edition is certainly also the elevated thing: we offer it 
as a kind of “stock-take” of religious freedom in our time and place and a 
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commentary on how we arrived at this juncture, with a visionary coda by 
one contributor (Pickard) on how the whole matter could be handled more 
constructively for the enrichment of the nation. But there is no denying that 
this journal number was occasioned by the 2017–18 Ruddock Review into 
religious freedom that arose from social and legal contradictions emergent 
in changes to marriage law for same-sex couples, and from the bitterly 
fought plebiscite preceding those changes. Subsequently, the mishandled 
release of the Ruddock Review triggered further outrage when it alerted 
people that under current law, various forms of action could in theory be 
taken by religious schools in relation to a student identifying as lesbian, gay, 
transsexual, bisexual or other, should school authorities estimate the student 
to contravene its religious ethos in some respect. Longstanding religious 
exemptions to Commonwealth anti-discrimination laws were judged too 
broad by many, and to many more were simply a surprise.

In both episodes, a significant body of heightened and emotionally 
charged opinion, and then effective political action, mobilised around 
matters of sexual identity in a way that has become almost unimaginable 
for any other issue within our polity. Were Folau’s tweet to have pointed 
hell-ward only, say, for adulterers, thieves, drunkards, liars, and fornicators, 
most Australians would have regarded it as quaint at worst, or even as a 
well-deserved if fanciful shot at current Australian and American political 
leaders; at the CEOs of our major banks; at the perpetrators of domestic 
violence; and at plenty of other rugby players. Whether football authori-
ties would have invoked inclusiveness codes against Folau’s severe take on 
drunks, liars, and swindlers remains to be seen. As it stands, though, his 
inclusion of “homosexuals” has rendered these other categories of sinner 
almost completely invisible to ensuing punditry on the matter, such is the 
power of the shared “love” of sexual identity and its free practice.

Nor is it hard to imagine that at some level Folau knew as much, or at 
least reflected the way faith communities can use matters of sexual identity 
to confront the host culture, to assert their difference, and to provoke flash-
points of confrontation around faith versus unbelief. This suspicion may 
seem uncharitable and is possibly wrong in this particular case. But the 
suspicion is out there (“you have to question whether these rabid ideas have 
been implanted in his brain by individuals cynically exploiting his fame and 
notoriety”5); and the general stratagem is not unknown. (“Undoubtedly, the 
ideal of martyrdom has been put to destructive use in a variety of religious 
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contexts, including the Christian—especially as attached to the identity 
politics of victimhood.”6)

Freedoms social and legal
While Folau’s fight with his employer is being construed thinly as a con-
tractual matter, his fight with the Twittersphere and that “common object 
of love” is more protean, a kind of shadow-boxing with the Zeitgeist. In a 
way, we must all suck up the knockabout unpleasantness inherent to the 
comparisons, contraries, and competitions that characterise human social 
life. At this level there are interesting (if somewhat amorphous) questions 
available to us about broader social freedoms we actually disallow ourselves. 
Do the opprobria of both religious and a-religious moralities constitute 
bullying, or worse? Is the internet’s constant invective itself now a form of 
subjugation? Conversely, how much less free can or should speech become, 
in proportion to expanding liabilities supposed to inhere in the “causing” 
of offence? Are unexamined common objects of love unmaking Western 
freedom, and robbing us of moral imagination? These are questions I wish 
I had the wit and wisdom to begin to answer well.

But in our polity, such social hostilities have a habit of crystallising 
upward into the policies and laws that order our common life, at which point 
matters of legal freedom are straightforwardly at stake. (In Australian polity, 
most employers are un-free to employ on the basis of discriminations irrel-
evant to the task at hand. Just as others might test for illicit forms of hiring 
or workplace discrimination, Folau could test for “religious discrimination” 
since his tweet is unrelated to the practice of rugby and perhaps unrelated 
to his efficacy at playing alongside a hypothetical gay teammate.)

Political philosopher Adam Swift sets us up for consideration of legal 
freedom and constraint in liberal polity when he notes that:

The state, as political philosophers think about it, isn’t—or 
shouldn’t be—something separate from and in charge of 
those who are subject to its laws. Rather it is the collective 
agent of the citizens, who decide what its laws are. So the 
question of how the state should treat its citizens is that of 
how we, as citizens, should treat one another.7

Matters of religious freedom used often to be examined under the 
portmanteau binary of “church and state” predicated on something like 
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Swift’s conception of “state”. This portentous phrase has lately been rendered 
obsolete by twenty-first century attitudes dismissive of the Church and by 
the concomitant loss of majoritarian Christian religious adherence—and 
arguably also by a creeping Australian “statism”, where governmental author-
ity is casually regarded as the sole authority with any real existential force. 
But whatever we make of those attitudes, there remain significant social and 
legal privileges granted to faith groups that will continue to be the focus of 
political, legal, and social attention, and subject (or not) to state coercion. 
Swift, who is himself politically liberal, helpfully distils the logic and simple 
fact of the coercive power of even liberal states as they allow or curtail all 
manner of behaviours, and hence freedoms:

The state is a coercive instrument. It has various means—
police, courts, prisons—of getting people to do what it 
says, whether they like it or not, whether they approve or 
disapprove of its decisions. Political philosophy, then, is a 
very specific subset of moral philosophy, and one where the 
stakes are particularly high. It’s not just about what people 
ought to do, it’s about what people are morally permitted, 
and sometimes morally required, to make each other do.8

Formally then, the discussion of “religious freedom” is a subset of 
political philosophy and is the discussion of what the state—that is, official 
agents of its citizenry, acting in its behalf—may legitimately require religious 
people to do or not to do. If the liberal democratic state acts on behalf of the 
citizenry, and if the citizenry has its “common objects of love”, then these 
will deeply influence the decisions of state officials.

Historically, Christians have stood in ambiguous relation to various 
states, whether supporting them, being helped by them or contesting them. 
A constitutive element of liberal democratic states and the faith groups 
within them will always be what historian Martin E. Marty calls “collisions 
and doubts”. Marty contests the worn-out metaphor of a line of separation 
between Church and State, or of a “wall” between them: “[t]he line has always 
been messy, the wall has always had breaches, and this will always be so.”9 For 
K.A. Grant, the better metaphor is of a sea with unruly currents: “[w]ading 
into the turbulent waters of the relationship between church and state is 
always a treacherous affair, whether entering from the church or state side.”10 
So Terry Monagle can summarise the bulk of (European) Australian history 
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in terms of “three all-powerful tendencies in Australian society: the secular, 
the Catholic, and the Protestant forces. Some of Australia’s life-changing 
debates have been determined by the fluctuating alignment of these forces.”11 
(Monagle borrows from Manning Clark here, but the “fluctuating alignment 
of . . . forces” is a metaphor worth noticing for its “vagueness”, philosophi-
cally speaking. That is, these better metaphors picture social entities with 
shaded, almost indefinable boundaries, yet tangible nonetheless.)

In other words, the subject of this edition of St Mark’s Review is, to the 
uninitiated, basically one hot mess. It is a mess of people who do not and 
often cannot agree. But viewed generously, perhaps it has been an accept-
able mess, having yet delivered a life together that remains one of the most 
peaceful on the planet. Although egregious (often indigenous) exceptions 
remain, the nation effectively educates its children, gives reasonable access 
to healthcare, and assists the disadvantaged to reengage with society—
activities where faith-based organisations work in productive partnerships 
with Australia’s nine jurisdictions. There is reason to hope that continued 
wading into these turbulent waters can make us stronger together, however 
scarifying is each generation’s new flashpoint.

As we proceed so to wade into these rips and undertows, I will offer a 
kind of primer to this edition of the Review with a little historical context, 
a Christian account of how we might proceed, and some observations on 
who will say what.

Bringing down the “walls”
The United States may as well come up sooner as later. Given our cultural 
links with this nation fifteen times more populous and much older, their 
words and issues persistently spill over us. Sadly, many Australians igno-
rantly reference their conceptions of religious freedom to U.S. polity rather 
than to their own. But we can be equally ignorant of the extent to which 
our constitutional conventions explicitly referenced and built upon U.S. 
experience to develop our so-called “Washminster Mutation”—a uniquely 
Australian hybrid from of government modelled on both Washington and 
Westminster.12 Our approach to religion was no exception. As is well known, 
the First Amendment of the U.S. Constitution (1791) begins:

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof …
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These two clauses seem deceptively straightforward at first glance. The 
concept of the “establishment” of religion is, roughly, about the governing 
authority giving legal advantage to one religion over another, whether by 
financing it, coercively enforcing its belief and practice, or privileging its 
adherents in some way. In the eighteenth century, hard versions of estab-
lishment remained a hot issue given the experience of the Pilgrim Fathers 
and so on. Today, U.S. discussion rages about every conceivable aspect of 
these two clauses; however, the indefinite term “religion” does give rise to 
a broad consensus against any government support toward religion in any 
form. The similarity between this U.S. Amendment and section 116 of the 
Australian Constitution is clear, and the differences very subtle:

The Commonwealth shall not make any law for establish-
ing any religion, or for imposing any religious observance, 
or for prohibiting the free exercise of any religion . . . and 
no religious test shall be required as a qualification for any 
office or public trust under the Commonwealth.13

Section 116 is more severe on the Commonwealth when it prohibits 
“imposing any religious observance” in addition to upholding free exercise. It 
is also more granular when it specifies “any” religion, which left the Australian 
experience open to governments helping religions impartially, and neatly 
elided the fight about whether government may extend support to religion 
at all.14 (The section goes on to prohibit religious tests on public office.)

Notably, neither formulation refers to a “separation” between ministries 
of churches and governance by the state, or to any “wall” between them. The 
origin of these metaphors is conventionally held to lie with the third U.S. 
President and Founding Father, Thomas Jefferson, in an important 1802 reply 
to the Danbury Baptist Association of Connecticut. This group objected to 
the de facto establishment of Congregationalism in that state, and resented 
having to apply for special exemption from a levy paid to this denomination:

Believing with you that religion is a matter which lies 
solely between Man & his God, that he owes account to 
none other for his faith or his worship, that the legitimate 
powers of government reach actions only, & not opinions, I 
contemplate with sovereign reverence that act of the whole 
American people which declared that their legislature should 



8

St Mark’s Review, No. 247, March/April 2019 (1)

“make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof,” thus building a wall 
of separation between Church & State.15

That “the legitimate powers of government reach actions only, and not 
opinions” might be an interesting point of meditation for postmodern west-
erners, who find that distinction increasingly hard to fathom. But of course 
it is the notion of a “wall” that retains its force. Such has been the influence 
of this interpretation of the First Amendment that it finds its way into the 
U.S. judiciary. “That wall must be kept high and impregnable. We could not 
approve the slightest breach”, opines one U.S. Supreme Court judgment.16

It further assists us to notice a previous influential iteration of the separa-
tion concept in the English philosopher John Locke, whom both Australian 
and American founders looked upon with respect. Locke’s rhetoric, while 
fit for purpose in its time, has arguably saddled us with conceptions that 
make it hard for us to discuss interactions between religious believers and 
the public spaces they inhabit.

When the 1648 Peace of Westphalia settled the Thirty Years War in 
Europe, the principle of cuius regio, eius religio introduced the conception 
that a territory’s religion will be that of its ruler. That enabled Europe to stop 
fighting about which religion held sway where, but it didn’t solve the problem 
of how to treat those in a territory whose beliefs were not that of the ruler.17 
Hence at around the same time as Thomas Aikenhead, an Edinburgh divinity 
student, could be executed for heresy,18 John Locke found it necessary to 
write his 1689 “Letter Concerning Toleration”:

I esteem it above all things necessary to distinguish exactly 
the business of civil government from that of religion and to 
settle the just bounds that lie between the one and the other.

The commonwealth seems to me to be a society of men con-
stituted only for the procuring, preserving, and advancing 
their own civil interests. . . . [T]he Church itself is a thing 
absolutely separate and distinct from the commonwealth. 
The boundaries on both sides are fixed and immovable. He 
jumbles heaven and earth together, the things most remote 
and opposite, who mixes these two societies, which are in 
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their original, end, business, and in everything perfectly 
distinct and infinitely different from each other.19

When Locke wrote in 1689, the point of dispute was that religious 
leaders were using power over body and property to punish unbelief. Given 
what I will go on to say, theology impels me to side with Locke and Jefferson 
in their respective situations. However, a flaw in Locke’s polemic and its 
mediation through Jefferson’s notion of a “wall of separation” has created a 
quite unworkable frame for modern polities. Clearly churches are not “abso-
lutely separate and distinct from the commonwealth”, and the boundaries 
between them are not “fixed and immovable”. It may be seductive to claim 
that heaven and earth are “things most remote and opposite” and that to 
mix them is to jumble opposites. But the notion is frankly preposterous, 
even if in many respects the purposes of churches and states do differ. Locke 
manifestly overstated his point, seeking to resolve the excesses of his age 
by recourse to a notion of religion that modern people think enforceable: 
that religion is solely an inner matter of private belief and feeling.20 But 
Christians, Muslims, and Jews know that they have an enormous amount 
to say about relationships, social structures, human wellbeing, and shared 
cultural and material space. Augustine of Hippo, pace Locke, told the story 
of “two Cities . . . mixed indistinguishably together in every earthly State”:21

Though there are many great nations throughout the world, 
living according to different rites and customs, and dis-
tinguished by many different forms of language, arms and 
dress, there nonetheless exists only two orders, as we may 
call them, of human society: and, following our Scriptures, 
we may rightly speak of these two as cities. The one is made 
up of those who live according to the flesh, and the other 
of those who live according to the spirit. Each desires its 
own kind of peace, and, when they have found what they 
sought, each lives its own kind of peace.22

This boiling down of human diversity into a binary is contestable, but 
we should sidestep that to notice Augustine’s perceptive insight that conflicts 
arise from competing desires concerning what brings peace to those who 
inhabit shared cultural and material space. In modern parlance, we contest 
and strive over our accounts of, and yearnings for, human flourishing. The 
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life of these two intermingled “cities” is a perpetually shifting mosaic of 
alliance and confrontation about what brings “peace”. It follows that meta-
phors of “separation” conceal more than they reveal—a point that has also 
been recognised in the U.S. discussion:

The line of separation, far from being a “wall,” is a blurred, 
indistinct and variable barrier depending on all the cir-
cumstances of a particular relationship. . . . No significant 
segment of our society and no institution within it can exist 
in a vacuum or in total or absolute isolation from all the 
other parts, much less from government.23

A thumbnail political theology
In a review of recent books on the rise of religious freedom, Barton Swaim 
rehearses two broad stories of how liberal democracy arose from illiberal 
roots.24 In the standard “whiggish” account (borrowing Herbert Butterfield’s 
term), “Catholic traditionalists and Protestant reformers clung to premodern 
views of revelation and politics and assaulted each other over obscurantist 
doctrines; but then in the latter part of the 17th century statesmen of saner 
tendencies began steering Western nations toward greater toleration and 
openness.” Swaim thinks that a recent volume by Harvard professor James 
Simpson only repristinates this notion. In the alternate account, “liberal 
democracy is not a break from Christianity but, in important respects, 
a natural outgrowth of it.” Swaim adduces this view to theologian Alister 
McGrath, to whose name we might reasonably add that of Catholic theologian 
William Cavanaugh (who hotly contests the “whig” view)25 and the Anglican 
moralist Oliver M.T. O’Donovan.26 To (crudely) summarise O’Donovan, 
the Lordship of Jesus Christ and the ministry of the Holy Spirit powerfully 
protect cultures against encroaching Christian theocracy. This view entails 
a reading of Scripture that refuses to proof-text from any one of its politi-
cal epochs, and attempts to regard with due seriousness the Bible’s overall 
“story-arc” from Genesis to Revelation.

When the Resurrected and Ascended Christ was revealed to be the 
King of Kings, O’Donovan argues, every ruler becomes subservient to 
him, one day to “cast their crowns” before him. Counterintuitively, said 
supremacy does not entail triumphalist theocracy. Using apocalyptic logic 
of the Revelation to John, O’Donovan argues that the kingly role of Christ 
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and his role as Saviour of the world can only be conjoined in him. It follows 
that human attempts to hold both offices are anti-Christ, since the legitimate 
reunion of these roles awaits Christ at his Second Advent. A separation of 
the two is an eschatological sign that acknowledges the fallibility of human 
beings and the need for the division of power27—what O’Donovan denotes 
as differentiated authority.28 The Church only has authority to state the Word 
of God in its teaching and preaching, pointing to the future Kingdom of 
Christ and to the way this coming Kingdom gives direction and a telos to 
life in the present. Conversely, states only have authority to rule the present 
through force under law and through judgments and sentences, defending 
justice in this age but never harbouring pretensions to usurp the eternal 
Kingdom of Christ. States that act as though permanent or ultimate, or 
churches acting to rule the present, have become that most blasphemous 
of God’s opponents: the Antichrist, imitating and usurping he whose judg-
ments will be faultless and enduring.

If we notice further the ministry of the Spirit as expounded by St Paul 
(for example, in Romans 8:5–7, 1 Corinthians 2:14, or 2 Corinthians 3:12–18), 
authentic responses to God occur under the influence of the Spirit and 
usually upon hearing the Word of God, “the sword of the Spirit” (Ephesians 
6:17; cf. Galatians 3:1–2). There is no substitute for this work of God’s Spirit, 
least of all the operation of civic law. Indeed, positive law in all its various 
forms is regarded as an ineffective and even counter-productive means to 
make “spiritual” people (cf. Colossians 2:23); at its best, civil law maintains 
only the coarsest outlines of order (especially on a reading of Romans 13:2–4 
or 1 Timothy 2:2).

While it would be reckless to claim any general consensus on political 
theology, here is at least a prima facie theological case for why churches 
vociferously contend, on the one hand, for an essential freedom to declare 
the word of God (also known as “free speech”). Israel Folau’s “preaching” 
is of that species. Equally, churches contend to gather freely in various 
groups to argue various accounts of truth (also known as “free assembly”). 
Exemptions from anti-discrimination laws are of that species. Prototypes 
of these convictions were also theologically crucial to our ancestors: as 
Swaim rightly observes, arguments along these lines can be found as early 
as the beginning of the third century AD in Tertullian (even if Tertullian was 
consciously wedging open cultural space for Christian practice in hostile 
terrain). Hence the “freedom of religion” acknowledges in principle that the 
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Holy Spirit is, as Jesus puts it, as free to blow as the wind (John 3:8). We 
could almost say that people are free from Christian coercion exactly to the 
extent that Christians remember the work of the Spirit through the Word.

Not all theists accept this thumbnail political theology. But it suffices to 
observe that many Christians accept it, or at least its outcomes, on grounds 
that can be regarded as consistent with their fundamental confessions of 
faith. The kernel of truth in Jefferson’s “wall of separation” is that at all times 
and in all places, Christians have good reason to contend for a fundamental 
distinction between the Church’s ministry and the State’s acts of governance. 
Logically, however, this distinction cannot sustain hard notions of separation. 
Absent of tyranny, there can be no final disentanglement of religion from 
the political life of a community. There will always only ever be negotiation 
around various flashpoints and “common objects of love”. When fights about 
the freedom of religion (or the lack of it) become couched as someone’s 
utopian aspirations for freedom from religion, we enter totalitarianism.

In this issue
This thumbnail political theology also serves to show why, as a school of 
theology, St Mark’s National Theological Centre can offer good-faith discus-
sion of religious freedom for the sake of the common good, and not from 
some defensive rear-guard attempt to shore up our own religious special 
interests. That is the spirit in which all the contributors to this edition of St 
Mark’s Review have approached their task.

The University of Queensland’s Dean of Law, Professor Patrick Parkinson, 
directs us to the Zeitgeist and to our “common objects of love” by tracing what 
he considers four trajectories that threaten religious freedom. These are the 
expansion of antidiscrimination law; the distaste for religious exemptions 
to these laws, and the campaigns against exemptions; the cultural demise 
of what we might call a “thick” conception of religious freedom; and simple 
hatred of all things religious. Parkinson is neither alarmist nor paranoid in 
these observations, acknowledging that religious freedom is not currently 
under threat in Australia. But he adduces ample enough evidence to warrant 
his descriptions of these trends, any amplification of which could (to move 
beyond Parkinson’s conclusion) set the conditions for totalitarianism if left 
unchallenged.

Fr Frank Brennan, easily one of Australia’s foremost public intellectuals, 
recounts his experiences in 2009 and 2018 public enquiries into religious 
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freedom. The enquiries have exposed him to a wide range of public submis-
sions and personal conversations that reveal blind-spots in every quarter. Fr 
Brennan brings to our shores the powerful post-war Catholic tradition of 
deploying the language of human rights to offer the most workable common 
frame of reference for an enduring defence of religious freedom within a 
flourishing polity. He takes issue with both conservative Christians who have 
stymied such initiatives in Australia, and with secular human right activists 
who regard religious rights as an unfathomable surd, and fail to conceive 
that a comprehensive rights framework should function as a coherent legal 
whole. Along the way, Fr Brennan alerts us to lacunae, gaps, and aporia in 
our current idiosyncratic state of affairs.

If Fr Brennan puts the case for a root-and-branch renovation of our 
current approach, Queensland University of Technology legal academic Dr 
Alex Deagan works within its bounds to offer a cogent defence of the much-
maligned system of legal exemptions now employed to safeguard religious 
freedom. The concept of an exemption to a statute that by definition upholds 
justice deeply rankles in our polity, so much so that the post-Ruddock 
Review epoch has seen the “Wong bill” emerge as a stratagem to eliminate 
them. Deagan faces down the conjecture that an exemption framework is 
unjust or unreasonable by showing that few other tools exist by which to 
effect reasonable accommodation to people of religious conviction. Indeed, 
Deagen argues, should the Wong bill pass it will straightforwardly contra-
vene the free exercise clause of Section 116, a clause that actually requires 
an element of preference toward the free exercise of religion over regimens 
of anti-discrimination.

For St Mark’s own Dr Bernard Doherty and his U. S. co-author Professor 
James T. Richardson, the necessity of robust protection of religious freedom 
arises from what the unreflective punter would regard as a most unlikely 
source: the history of Scientology in Australia. Drawing on their expertise 
as historians and as sociologists of new religious movements, Doherty and 
Richardson achieve several outcomes in this piece. First, they show how the 
twists and turns of Scientology’s perhaps cynical efforts to attain the status 
of a religion in Australia terminated in our High Court’s elegant insight 
that what matters most is the lived experience of adherents. That respect-
ful evaluation of citizens evokes both a very generous estimate of the term 
“religion” for the purposes of the law and clarity that the judiciary has no 
authority to arbitrate over religious belief or practice. So established, this 
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point then serves to highlight that the people most likely forgotten will be 
the smallest minorities—constituencies that the concept of religious freedom 
is always meant to protect. It is worth noting a subtext in Doherty’s and 
Professor Richardson’s close examination of the case of Scientology: that 
the true test of a liberal polity’s tolerance of diversity is the extent to which 
its laws can uphold and protect those whose beliefs and practices it finds 
the most outlandish, disagreeable and odd, as has demonstrably been the 
case with Scientology.

Anglican bishop and theologian Stephen Pickard rounds off the collection 
with an essay in that more elevated register. Rather than being mesmerised 
by the problematisation of religion, he asks, what social freedoms might we 
bestow upon modern Australia if we focussed upon religion with a view to 
expanding our social and moral imagination? Drawing upon Martha Nussbaum’s 
insight that fear is the emotion of narcissism, the notion of religion as yet 
another candidate for “securitization” in our terror-prone conceptions of 
social life only entrenches hostility and emaciates common life. However, 
religion is not only resurgent, but it is such an integral element to humanity 
that generous examination of its forms of life, its modes of sharing, and its 
contribution to public wisdom can easily enrich our common life.

A closing parable
Flagrantly abusing an historical moment, I will close with a parable of sorts.

In Richard Johnson Square on the corner of Hunter and Bligh streets 
in Sydney we find an obelisk that bespeaks the messy origins of Christian 
religion in Australia. Around the base of the memorial we find four plaques. 
The first simply advises that the obelisk was laid down by the N.S.W. Head 
of State in 1925. The second explains that it is “To the Glory of God”, and 
commemorates the first Christian service held in Australia on February 
3, 1788, about a week after the First Fleet landed in Port Jackson; and that 
Richard Johnson, Chaplain to the Fleet, was the preacher.

The third plaque continues that Johnson spoke on Psalm 116:12: “What 
shall I render unto the Lord for all his benefits to me?” This was either a 
great sermon, as convicts and jailers marveled at their landfall after a long 
and treacherous sea-voyage, giving thanks to God for the hope of a new 
start. Or it was a terrible sermon, as the convicts eyed their chains; their 
jailers; the drab, alien and unremitting bush before them; and perhaps even 
timid onlookers peeping from that bush, almost invisible, with their skin 



15

Freedoms religious and social: an Australian stock-take

Endnotes

1  For a full account see Elias Visontay, “Qantas reacts to responds to Israel 
Folau’s ‘Hell awaits you’ anti-gay Instagram tirade,” The Australian, April 12, 
2019; online: https://www.theaustralian.com.au/sport/rugby-union/hell-
awaits-you-folaus-tirade/news-story/3c53e8921aa103d0c9aaddfb3068b149 
(accessed April 17, 2019).

2 Israel Folau, as quoted by Garry Maddox, “Unrepentant Folau ready to leave 
rugby,” The Sydney Morning Herald, April 15, 2019, p. 10.

3 See further https://twitter.com/IzzyFolau.
4 Oliver M.T. O’Donovan, Common objects of love: moral reflection and the 

shaping of community: The 2001 Stob lectures (Grand Rapids, MI: William B. 
Eerdmans, 2002), 1–24.

coloured to match a summer sun more unbearable than any London slum-
dweller had ever endured.

The fourth plaque tells us that the first church was built on the same site 
as that first sermon, but only lasted five years for reasons to do with the key 
verb on that final plaque. I wonder if we see some laconic 1920s humour in 
the ambiguity of this verb: it “burned”. The verb is either a passive, as in “the 
church burned down”; or it is active, as in “they burned down the church”. 
As it happens, convicts did the latter.

“Freedom” may be an odd notion to bring to those troubled times. But 
Johnson brought with him the freedom to hope in a generous God despite 
the apparent circumstances, while those convicts effected a “freedom” of 
sorts to find and live out their own kind of peace. The flaw in this “parable”, 
of course, is an actual church burning, which we’d prefer not to condone; 
let us compassionately attribute it, in their case, to lives somewhat stress-
ful. Of course for every church-burning convict, we might also point to a 
nineteenth-century Lutheran immigrant or to more recent Christian and 
Muslim asylum-seekers, all fleeing to our shores for an end to religious 
oppression.

Whatever the upshot of our most recent difficulties, Australia can 
continue to be the kind of place where competing accounts of peace are 
negotiated in good faith and despite the anxieties we all feel along the way. 
This edition of St Mark’s Review is offered to that end.



16

St Mark’s Review, No. 247, March/April 2019 (1)

5 Wayne Smith, “The overwhelming feeling about Israel Folau is one of sadness,” 
The Australian, April 13, 2019; online: https://www.theaustralian.com.au/sport/
rugby-union/the-overwhelming-feeling-about-israel-folau-is-one-of-sadness/
news-story/e0354abea61595f1f694ae4f7c646f51 (accessed April 17, 2019).

6 Michael P. Jensen, Martyrdom and Identity: The Self on Trial (London: T. & T. 
Clark, 2010), 37. See further Jensen’s investigation of this stratagem as a “fourth 
temptation” in the Christian’s relationship to her polity, 135–140.

7 Adam Swift, Political philosophy: a beginners’ guide for students and politicians 
(Cambridge: Polity, 2001), 5–6.

8 Ibid., 6.
9 Martin E. Marty, “Collisions and Doubts,” Sightings May 16 (2005); online: 

https://divinity.uchicago.edu/sightings/collisions-and-doubts-martin-e-marty 
(accessed April 16, 2019).

10 Ken A. Grant, “The Two Swords of Pope Benedict XVI,” Sightings (2005); 
online: https://divinity.uchicago.edu/sightings/two-swords-pope-benedict-xvi-
%E2%80%94-ken-grant (accessed April 16, 2019).

11 Terry Monagle, “The new Catholic ascendancy,” The Age, August 13, 2002; 
online: https://www.theage.com.au/national/the-new-catholic-ascendancy-
20020813-gduhlx.html (accessed April 16, 2019).

12 See further Elaine Thompson, “The ‘Washminster’ mutation,” Politics 15 no. 2 
(1980). Our Founders also cast there gaze as far as the Swiss constitution.

13 Constitutional Centenary Foundation, The Australian Constitution (1900) 
(Carlton, Vic.: Constitutional Centenary Foundation, 1997), 113, §116.

14 For an elegant outline of the relevant jurisprudence on Section 116, including 
the reasoning behind the outcome of the pivotal “Defence of Government 
Schools” (DoGS) case that opened the way for state aid to religious schools, 
see further Marion Maddox, “An Argument for More, Not Less, Religion in 
Australian Politics,” Journal for the Academic Study of Religion, 22 no. 3 (2009): 
349–352.

15 Thomas Jefferson, “Letter to the Danbury Baptists (1802),” (Washington, D.C.: 
Library of Congress); online: http://www.loc.gov/loc/lcib/9806/danpre.html 
(accessed April 16, 2019).

16 U.S. Supreme Court Justice Hugo Black, Everson v. Board of Education (1947); 
cited in Daniel L. Driesbach, “Mr. Jefferson, a Mammoth Cheese, and the ‘Wall 
of Separation Between Church and State’: A Bicentennial Commemoration,” 
Journal of Church and State 43 no. 4 (2001), 733, n.24



17

Freedoms religious and social: an Australian stock-take

17 David Fergusson, Church, State and Civil Society (Cambridge: Cambridge 
University Press, 2004), 47

18 Ibid., 73.
19 John Locke, A Letter Concerning Toleration, tr. William Popple (1689); online: 

www.constitution.org/jl/tolerati.htm (accessed April 16, 2019).
20 I have borrowed these complaints about Locke from the argument of John 

Perry, “Locke’s Accidental Church: The Letter Concerning Toleration and the 
Church’s Witness to the State,” Journal of Church and State 47 no. 2 (2005).

21 R. W. Dyson, The Pilgrim City: Social and Political Ideas in the Writings of 
St. Augustine of Hippo (Woodbridge: Boydell Press, 2001), 211.

22 Augustine, The City of God Against the Pagans, tr. R.W. Dyson, Cambridge 
Texts in the History of Political Thought edition (Cambridge: Cambridge 
University Press, 1998), 581 (XIV.1).

23 U.S. Supreme Court Justice Warren Burger in Lemon vs. Kurtzman (1971), 
cited in Philip Hamburger, Separation of Church and State (Cambridge, MA: 
Harvard University Press, 2002), 7.

24 Barton Swaim, “‘Permanent Revolution’ and ‘Liberty in the Things of God’ 
Review: Rendering Unto Caesar,” The Wall Street Journal, April 12, 2019; online: 
https://www.wsj.com/articles/permanent-revolution-and-liberty-in-the-
things-of-god-review-rendering-unto-caesar-11555107729 (accessed April 16, 
2019).

25 See, for example, William T. Cavanaugh, Theopolitical imagination: Christian 
practices of space and time (Edinburgh: T. & T. Clark, 2003).

26 Oliver M.T. O’Donovan, The Desire of the Nations: Rediscovering the Roots of 
Political Theology (Cambridge: Cambridge University Press, 1996).

27 See also Fergusson, Church, State and Civil Society, 30–31.
28 O’Donovan, Desire, 193–242.


