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Med-arb in disputed child matters: an exploration of some relevant considerations 
 

Anne Ardagh* 
 
 

Abstract: The paper explores the background for med-arb in family law proceedings and notes the 
changes in the Commercial Arbitration Acts to provide for med-arb.  It focuses particularly on 
questions concerning the suitability of med-arb in child matters as mooted by the former 
Commonwealth Attorney-General Robert McClelland MP; the advantages and disadvantages of 
med-arb; structure and integrity of the FDR process; the knowledge and consent of the parties; 
control versus self-determination; issues of confidentiality;  the effect on the parties, and issues 
concerning mediator/FDRP training. 
 
Introduction 
 
The emergence of arbitration in family law in Australia has been “a slow and laborious process”.1 
Although the Family Law Act 1975 (Cth) was amended in 1991 to allow arbitration of property and 
spousal maintenance disputes, it was not until 2001 that the Family Law Regulations were amended 
to allow for registration of awards, without the consent of the other party and for the award being 
binding on both parties. Further amendments in 2006 to the Family Law Act also dealt with “positive” 
changes to the arbitration framework.2 Arbitration has not been provided for child matters. 

 
In a somewhat controversial3 radio interview with Steve Vizard on 20 May 2010 then Federal Attorney-
General Robert McClelland MP discussed a proposal to introduce from 2011 “a system that means 
that separating couples with children are going to be able to choose arbitration, that's where a 
mediator can decide on custody, rather than go through the traditional legal process.”4 In other words 
parents could choose a med-arb process. The radio program occurred some days after the Attorney 
had announced the intention to extend the use of family dispute resolution services to property and 
spousal maintenance matters.5 At the same time he announced that the Government would introduce 
amendments giving parties more options for resolving their issues outside of the courts by being “able 
to choose mediation, conciliation or arbitration or some combination of these rather than being limited 
to mediation or family courts”. He referred to families being able to “choose the process which meets 
their needs and gives them the best possible opportunity to make arrangements in low-cost, informal 
and non-adversarial environments”.6 
 
There are various models of mediation, ranging from “pure” facilitation models, to conciliation and 
evaluative models and numerous tailored models, which include family dispute resolution (FDR).7    
Sourdin notes that a vast array of hybrid processes operate in Australia and predicts that “blended” 

                                                           
*   Anne Ardagh is an adjunct Professor at Charles Sturt University where she teaches mediation and dispute 

resolution.  She designed Charles Sturt University’s Dispute Resolution Program. Anne is an experienced 
mediator, accredited to the National Mediator Standard and a member of a number of ADR panels.  She is a 
registered Family Dispute Resolution Practitioner. She may be contacted at aardagh@csu.edu.au 

 
1  C Kaesar,   ”The emergence of arbitration in family law in Australia”. ADR Bulletin  (2003) 6 (7) p 1. The 

Family Law Council’s 1988 Report “Arbitration in Family Law” recommended arbitration for family property 
disputes. 

2  T Sourdin Alternative Dispute Resolution 4th ed. (Thomson Reuters Lawbook Co. 2012) p 177 
3  C Nader “Plan to settle child custody disputes by arbitration” May 20, 2010 described the proposal as a 

“radical change”. 
4  Transcript of broadcast, Melbourne Talk Radio (MTR) 20 May 2010 with Steve Vizard interviewing  the 

Attorney- General. 
5  See The Hon R McClelland’s speech at the launch of National Law Week 2010 ‘Improving access to Justice’ 

Sydney 17 May 2010. 
6  R  McClelland,   ‘Improving access to Justice’.  Speech at the launch of National Law Week 2010,    Sydney, 

17 May 2010. 
7  It is noteworthy that the choice was made not to call FDR “mediation”. 

mailto:aardagh@csu.edu.au


2 

models will continue to develop; this being  a reason not to institutionalise and strictly categorise ADR 
processes.8  Is it time to consider adding the med-arb variation to family law child disputes? 
 
Definition 
 
Med-arb is a hybrid process. It is regarded as a relatively new form of arbitration developed in the 
United States, having a statutory basis in some American jurisdictions.9 The practitioner first uses one 
process (mediation) and then a different one (arbitration).10 Med-arb is also provided for in Canada.  
For example Section 1 of the Family Arbitration, O.Reg. 134/07 defines it as follows: 
 
“mediation-arbitration agreement” means a family arbitration agreement that provides that, 
 

a. a mediation between the parties is to be conducted before any arbitration is conducted, 
and  

b. if the mediation fails, the mediator shall arbitrate the dispute and make a binding 
resolution of it; (“convention de médiation-arbitrage”) 11 

 
In Australia med-arb operates in the commercial setting where there have been significant reforms to 
the Australian arbitration legislation and system which may see its increased acceptance12 as well as 
in a number of other areas for example human rights and equal opportunity; although in the latter 
jurisdictions the participants are generally referred to a different and separate arbitration process.13  
Wade has outlined the Australian use of med-arb in family property settlement and in other matters.14 
 
McClelland described the introduction of med-arb in parenting disputes as “about giving families 
options” when they have “come this far” but still cannot agree in what he said was quite a 
sophisticated mediation process in Family Relationship Centres and Legal Aid Commissions. Couples 
would have the option to agree that the mediator make a decision that will apply to them.15  What is 
significant about this statement is that it specifies that the couples would have the choice to agree to 
med-arb. It is compulsory under the Family Law Act 1975 (Cth) that parties attempt mediation (with 
limited exceptions), so the med-arb proposal was presented by the former Attorney-General as a 
logical add on, when the parents had “come this far”. However they would not be compelled to make 
such a choice.   
 
ADVANTAGES OF MED-ARB 
 

1. Time and cost savings: avoiding court 
 

McClelland noted that giving the parents the choice of med-arb would have time and cost savings: 
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Families will have more resources to bring up the kids because if you haven't got each side 
owing literally thousands and thousands of dollars, obviously the family has more resources 
available to apply to themselves and bringing up children. 16 

 
An advantage of having the same neutral performing the role of the mediator and the role of the 
arbitrator is that the neutral has all the information about the dispute and the parties do not have to 
repeat the process with another neutral paying an extra fee.  Nor are they left without a decision which 
might necessitate a court hearing. These considerations are in keeping with what have been 
described as the first principles of arbitration's raison d'être — finality, speed and economy. 17  
 
A further benefit of med-arb identified by the former Attorney-General is that it would “also avoid the 
litigious approach which often isn't the best way of resolving matters concerning children.” 
 

2. Public interest 
 
McClelland described the provision of med-arb as also being in the interest of the community because: 
“we won't have to pay so much for the court time and court resources.”18 
 
This continues to be a government priority as is evidenced by Attorney-General Roxon’s launch in July 
2012 of the National Alternative Dispute Resolution Advisory Council (NADRAC) Guide to ADR. 19   
The Attorney-General stressed the importance of raising awareness and educating people about 
alternative dispute resolution, “so they know resolution is possible for everyone regardless of 
means.”20 Additionally she referred to increases in court fees to send a price signal that courts should 
not be the first port of call. 
 

3. Best interests of the child: certainty and finality 
 
Would med-arb in those cases where parents cannot agree be in keeping with the “best interests of 
the child” principle of the Family Law Act? It is in the best interests of the child to have matters 
finalised, so that there is certainty and predictability in their lives and less parental conflict.  Med-arb 
may produce a good outcome where there are disagreements about certain aspects of a parenting 
plan or consent orders that are already in place.  
 
 
CASE EXAMPLE 
 
Helen and John separated after working out their own private plan for the care of their children.  They 
come to mediation to discuss a few unresolved issues, including Christmas holidays. In joint session 
they reached agreement concerning all aspects of their parenting plan, except for Christmas 
arrangements.  Helen has had a tradition of sharing a Christmas Eve religious service with other 
members of her family and wants to continue this tradition with the children.  John wants the children 
to be able to spend Christmas with his parents who are on the opposite side of the country.  Helen 
agrees that the children can do this but insists they cannot leave until Christmas morning. John 
explains that given the time differences and the flight times it is impossible to reach his parent’s home 
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destination till night time when Christmas is essentially over and the children would have spent the 
whole day travelling.  
 
If the parents consented to the FDRP making a decision, then a fairly standard “alternative Christmas” 
award could be made which would finalise the matter and provide certainty for all. Additionally the 
children would have the opportunity to spend time with both sets of grandparents. 
 
DISADVANTAGES OF MED-ARB 
 

1. Issues of confidentiality and effect on the parties 
 
A criticism of having one neutral (ie an FDRP in this case) fulfilling the roles of mediator and arbitrator 
is that the mediator in the mediation phase has been privy to confidential information revealed by the 
parties in private session. This raises issues of possible bias on the part of the arbitrator as well as a 
denial of procedural fairness (ie a party has the right to know the case the party has to answer and 
have the opportunity to do so).   A possible way around this is for the parties to agree that if they 
consent to arbitration by the mediator that the mediator may use all information that the mediator has 
acquired, in either joint session or private session.  Another alternative may be that the mediator is 
given consent by the parties to reveal all relevant confidential information.  Thirdly it might be possible 
to have no confidential private sessions with each of the parties in those cases where it seems clear 
that the parties are not going to agree in mediation and they consent to med-arb.   
 

2. The FDR Process:  structure and integrity 
 

It may be argued that med-arb is the antithesis of the FDR process; that any decision making process 
is not a legitimate function of an impartial facilitator.  This issue was widely canvassed when the 
requirement to issue section 60I certificates was introduced.21 Nevertheless the issuing of certificates 
has become an accepted part of the role.  Additionally in some FDR programs there are other 
decisions that the FDRP is required to make.  For example in Legal Aid family conferencing, the FDRP 
makes a “recommendation” at the end of the conference whether or not there should be further legal 
aid based on the merits of the matters that have been discussed and unresolved. Rogers actually calls 
this a med-arb model noting that although the chairperson’s advice is termed a recommendation, it is 
rare for grants officers to overturn the recommendations of the conference chairperson.22 
 
It might be argued that med-arb jeopardises the mediation process because parents would be less 
frank in mediation in expressing their needs and interests and less willing to reveal any sensitive or 
confidential information. It seems that parents would need to have a high degree of trust in the 
mediator, in order to choose them to make decisions about those matters parents disagree about. 
Would this mean that parents might be less willing to take responsibility for their parenting 
arrangements? 
 
FDR practitioners have a number of obligations under the Family Law Act to inform and advise 
parents of a number of matters parents could consider concerning the care, welfare and development 
of their children(s 63DA); and that the making of agreements that are in the best interests of the child 
is  paramount s63 B; s 60B; s 60CA. Adding an arbitration function to the FDR process would 
substantially extend the FDRP role, however the Family Law Act would continue to provide the 
framework and “set of checklists for what will best meet a child’s needs.”23 
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3. Control versus self determination 
 
In family dispute resolution parties are in control of what agreements they make, including consent 
orders.  Party self-determination is a vital part of a mediation process, although to some extent in 
family dispute resolution this is tempered by the FDRP’s educative role24 as well as a kind of 
“advocacy” role for the child in ensuring that agreements are in the best interests of the child.  These 
are their obligations under the Family Law Act as noted above. 
 
In a med-arb process the control of the outcome or at least part of the outcome, with the consent of 
the parties, would be in the hands of the FDRP who would make a binding decision or award.  This 
may work well where parents have agreed on most aspects but are unable to agree on some more 
minor aspects of their care plan. 
 
Knowledge and Consent of the parties 
 
It is vital that any use of a med-arb process in child matters would be with the knowledge and consent 
of the parties and without coercion. In this sense it can be argued that med-arb is “the best of both 
words”.25  Parents have the opportunity to mediate and reach agreement, whilst having the assurance 
that all issues will be resolved if they so choose to opt in to arbitration. 
 
Legal representation 
 
Additionally in some processes, for example, legal aid conferencing, the parties would normally have 
the benefit of legal advice throughout the med-arb process as well as advice about their choice. 
 
FDRP training 
 
The McClellan proposal was for the FDRP to also be the arbitrator. In other words it would be a “one 
stop” process. Family dispute resolution practitioners hold uniform qualifications and are registered by 
the Commonwealth Attorney-General.  So they are already qualified, trained and skilled in this 
specialist area with statutory obligations and continuing professional development requirements.  
Some FDRPs would not want to add the arbitration role to the mediation one.  For those who did there 
would need to be additional training concerning arbitration principles, obligations, ethics and 
procedures. Changes to Family Law legislation and regulations would need to establish qualifications 
and guidelines.   
 
Conclusion 
 
Whether the med-arb in family dispute resolution will again be mooted by the Federal Government 
remains to be seen.  However given the continued focus on ADR generally it may be a resurrected 
option of which parents could avail themselves. Gribben commenting on research on family mediation 
in England and Wales noted that many people seemed to be looking for a hybrid service: a cross 
between lawyers and mediators.26 Gribben further notes the challenge for family mediators ‘to 
broaden their approach and identify the diversity of needs of separating parents and their children’.  
She predicts: 

It seems less likely that in the future we will need professionals who are solely engaged in 
family mediation, and more likely to need those who can design and deliver facilitative, 
advisory and hybrid ADR processes, which can be further tailored to meet the needs of each 
family member involved in a particular family dispute. 27 
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