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Abstract 
 
This paper is the introduction to a more detailed referenced paper, currently in draft form, 
which discusses the need for detention without charge in terrorist cases in Australia.  This 
document is intended for panel discussion.   The paper examines the way that terrorism 
has changed in the past decade and concludes that detention without charge is needed in 
terrorist cases in Australia because of the exceptional problems posed by terrorism and 
counter terrorism.  It is also argued that safeguards need to be imposed to ensure that 
human rights are protected as far as possible.    
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1. Introduction  

 Terrorism has changed both in its complexity and violence over the last decade.  This 

change has largely been because of Al Qaeda (AQ) and associated groups.  The 

transformation has manifested itself in a number of different ways. 

 

 AQ related terrorists have a desire to kill as may people as possible. Early indications 

of this desire was evidenced with the attacks on the Embassies of the United States of 

America in Dar es Salaam, Tanzania and Nairobi, Kenya on 7th August 1998.  Over 300 

people were killed in these bombings.  Prior to these incidents mass casualty attacks were 

rare, although some 270 people were killed on 21st December 1988 when Pam Am flight 

103 was bombed over the Scottish town of Lockerbie.  The Lockerbie attack, however, 

differs from AQ related attacks as it is likely that it was a State sponsored action rather 

than one perpetrated by a non-state terrorist group.   

 

 

 Suicide terrorism has become increasingly popular with terrorist groups, especially 

those groups that empathise with AQ.  The phenomenon of suicide terrorism in modern 

times began in 1983 with attacks on the US and France in  

 the Lebanon, but has been increasingly used over the past decade in a number of 

countries including the US, UK, Spain, Iraq, Russia and Afghanistan. 
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 It is known that AQ desires to use Chemical, Biological, Radiological and Nuclear 

(CBRN) weapons against its enemies.  This is one of the most disturbing facets of 21st 

century terrorism and some experts consider that a radiological attack is likely to happen 

in the short to medium term.   

 

 In most cases authorities or third parties can negotiate with terrorist groups, witness 

the Israel/Palestine dispute, Irish terrorism in the UK, the Basque nationalist dispute in 

Spain and the situation in Sri Lanka with the Liberation Tigers of Tamil Eelam (LTTE).  

It would be difficult to negotiate with AQ, although the US government shows little sign 

of wanting to begin that process. 

 

 Terrorism is now global in nature rather than being confined to a particular country.  

AQ has links in over 60 countries and terrorist investigations against AQ related groups 

will always involve at least one other country and often many more.  This brings with it 

the complexities of other countries’ legal systems as well as different time zones and 

languages. 

 

 With the internationalisation of terrorism comes this issue of translating documents 

and providing interpreters for prisoners who may not be able, or willing, to speak 

English.  Ideally both interpreters and translators should have some vetting to ensure the 

confidentiality of the information with which they are dealing.  Good translators and 

interpreters are in short supply and may have to be flown in from other cities. 

 



 

CSU Research Output 
http://researchoutput.csu.edu.au 

 

 As well as the change in terrorism, terrorist groups are also taking advantage of the 

sophistication of Information and Communication Technology (ICT).  Arrested persons 

could have information on mobile phones, Personal Digital Assistants (PDAs), 

computers, cameras as well as a variety of media including compact disks and USB 

sticks.  This information will need to be examined by police officers.  This examination is 

a complex process as computers can contain as much information as is found in a library.  

Additional complications will occur if the information is encrypted or steganography is 

used.  If suspected terrorists make use of internet cafés, it may be necessary to seize and 

examine all the computers in the café. 

 

 Premises that are suspected of having been used by terrorists should be forensically 

searched.  Police officers should be looking for items as small as a SIM card or USB stick 

which can be concealed easily.  In one case in the UK, police took six weeks to search 

one address, although this was the ‘bomb factory’ in Beeston used by the London 

bombers of 7th July 2005.  It would not be unusual in the UK for police to take 2 weeks to 

search premises suspected of having been used by terrorists. 

 

 The issue of Australia being a target for AQ or related groups is important.  If 

Australia is not a target for AQ or related groups then extraordinary powers will not be 

needed.  However it is apparent that Australia is a target for AQ, indeed Australia has 

been mentioned a number of times by senior AQ leadership, including Ayman al 

Zawahiri and Usama bin Laden. 
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 The issue of human rights needs consideration when considering detention without 

charge.  In 1948 the United Nations (UN) adopted and proclaimed the Universal 

Declaration of Human Rights, Article 3 of which states, ‘everyone has the right to life, 

liberty and security of person.’  Other Human Rights declarations have similar provisions 

to the UN declaration of Human Rights.  The European Union (EU) Convention for the 

Protection of Human Rights and Fundamental Freedoms protects the right to life (Article 

2), and the right to liberty and security (Article 5).  The rights set out in various human 

rights provisions cannot be absolute and there will be occasions when the rights are not 

compatible with each other.  Governments must make decisions on when one right 

overrides another, for example when the right to life overrides the right to liberty or the 

right to privacy.     

 

 This paper will examine the way that terrorism has changed and will conclude that 

police need to be able to detain people suspected of having been involved in terrorism 

without charge for at least 28 days.  Extraordinary situations need extraordinary laws.  

The detention should be judicially sanctioned after 48 hours and any magistrate or judge 

should only be able to grant further periods of detention if they are satisfied that police 

are dealing with the case expeditiously and that there is a need to further detain the 

suspect for the purpose of questioning him/her or further examining any seized evidence 

or that it is reasonably believed that evidence is about to be obtained which may be 

relevant to the case.  The powers should have a ‘sunset’ clause and should be examined 

by parliament annually.  The use of such legislation requires as much transparency as 

possible.  Whilst it would not be prudent to release all details of investigations to the 
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public as there will be matters of national security, classified documents and the danger 

of informing terrorists of police/ASIO tactics, the legislation would need independent 

oversight.  A senior judge should be appointed to report to parliament on the use by 

police, ASIO and other agencies with a law-enforcement remit that covers terrorism, of 

the use of all counter terrorism legislation.  It should be illegal for police, defence 

lawyers or any third party to disclose details of the case, including interview transcripts 

during this period as trial by media serves neither the interests of the arrested person nor 

the interests of justice. 

 

 As stated, modern terrorism is an extraordinary phenomenon and police need 

extraordinary powers to deal with suspected terrorists.  Involvement of the judiciary, both 

to allow continued detention and to report to parliament, is necessary to reassure the 

public that the human rights of arrested persons are being considered.    


